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There  is  a  growing  and  important  body  of  administrative 
law  in  Canada  which  so  far  has  provoked  only  desultory  and  in- 
adequate reference  in  the  periodical  law  journals.     One  is  par- 
ticularly struck  with  the  fact  that  the  general  background  of 
constitutional  questions  involved  in  this  field  of  administra- 
tive law  have  themselves  as  yet  received  little  or  no  treatment 
on  the  part  of  text  writers.    A  particular  corner  of  the  field 
cannot  be  properly  studied  without  continual  reference  to  those 
general  principles  in  the  background.    An  effort  has  been  made, 
therefore,  in  this  paper  to  cover  the  necessary  introductory 
topics.    Part  I  deals  with  the  nature  of  the  Canadian  fed  oral 
system  and  its  relation  to  the  British  Empire  in  an  endeavour 
to  bring  out  those  features  which  must  be  kept  in  mind  when 
studying  the  administrative  law  of  a  country  which  is  not  a  sov- 
ereign state.    Part  II  deals  with  the  constitutional  question  of 
delegation  by  a  colonial  legislature  to  ascertain  how  far  it  may 
resort  to  administrative  bodies  for  the  purpose  of  making  rules 
and  regulations.    Part  III  is  really  more  than  introductory.  It 
is  an  intensive  examination  of  the  scope  and  effect  of  judicial 
review  of  the  Colonial  Governor  in  Council.    It  serves  however 
to  bring  out  those  general  principles  to  be  kept  in  mind  when 
studying  the  judicial  review  of  any  administrative  agency.  Such 
principles  emerge  more  clearly  from  a  study  of  this  agency  as  it 
la  the  one  upon  which  the  legislature  has  spent  the  least  effort 
to  define  or  refine  its  process. 


PAST  I 


THiS  QAflAPIAH  FSDflBAL  SYSTEM 

Ii    Tfia  REIATIQli  OF  THE  PROVINCIAL  TO  THE 
DOMIHIoa  SOVSHSMSBT 


Before  attempting  to  review  the  field  in  general  or  to 
examine  any  corner  in  particular  of  administrative  law  in  Canada, 
it  is  necessary  to  appreciate  the  precise  nature  of  the  Canadian 
federal  system  and  the  relation  of  that  system  to  the  Imperial 
constitution. 


Is  Canada  a  federation  or  a  confederation?     In  1914  Lord 

Ealdane  remarked  during  the  argument  of  an  Australian  case  (1) 

on  appeal  in  the  Judicial  Committee  of  the  Privy  Coimcil: 

in  Canada  there  iB  no  federal  system.    What  hap- 
pened was  this:-    An  Act  was  passed  in  1667  which  made  a  new 
start  and  divided  certain  powers  of  government,  some  being 
given  to  the  Parliament  of  Canada,  and  some  to  the  Parliament 
of  the  Provinces.    The  Provinces  were  created  de  novo.  The 
Provinces  did  not  come  together  and  make  a  federal  arrange- 
ment under  which  they  retained  their  existing  powers  and 
parted  with  certain  of  them  and  an  Imperial  statute  has  gt*t 
to  ratify  the  bargain;  on  the  contrary,  the  whole  vitality 
and  ambit  of  the  Canadian  constitution  was  a  surrender,  if 

you  like  first,  and  then  a  devolution   -Che  meaning 

of  a  Federal  government  is  that  a  number  of  states  came  to- 
gether and  put  certain  of  their  powers  into  common  custody, 
and  that  is  the  Federal  Constitution  in  Australia,  but  in 
Canada  not  at  all."  (2) 

In  rendering  judgment  in  the  case  he  said  further: 

"The  British  Horth  America  Act  of  1867  commences  with  a 
preamble  that  the  then  provinces  have  expressed  tlieir  desire 
to  be  federally  united  into  one  Dominion  with  a  constitution 


f XI      Attorney- &en eral  for  the  Commonwealth  of  Australia  v. 

Colonial  Sugar  Refining  Co.,  Ltd.     (1914)  A.C.  237. 

(2)      Times  Law  Be parts,  XXX,  p.  205  (1914). 


similar  in  principle  to  that  of  the  United  Kingdom.     In  a 
loose  sense  the  word  "federal"  may  be  used,  as  it  is  there 
used,  to  describe  any  arrangement  under  which  self-contained 
states  agree  to  delegate  their  powers  to  a  common  government 
with  a  view  to  entirely  new  constitutions  of  the  states 
themselves.    But  the  natural  and  literal  interpretation  of 
the  word  confines  its  application  to  eases  in  which  these 
states  while  agreeing  4n  a  measure  of  delegation,  yet  in  the 
main  continue  to  preserve  their  original  Constitutions."  (1) 

This  view  of  Viscount  Haldane's  has  not  met  with  general 
(g) 

acquiescence.         Professor  Jethro  Brown  contends  that  it  re- 

veals  aa  entirely  erroneous  conception  of  the  nature  of  a  feder- 

( ^ ) 

ation,  and  confuses  federate  with  confederate  unions.1"'  It  is 
certain  that  if  we  agree  that  a  federation  is  "a  union  of  com- 
ponent states,  wherein  there  is  a  central  legislature  which  has 
authority  to  pass  laws  directly  obligatory  upon  the  people,  the 
component  states  also  have  legislative  power"  and  that  "in  con- 
federations, on  the  other  hand,  the  central  body  has  relations 

with  the  component  states  only,  and  indirectly  with  the  individ- 
(4) 

uals"        then  we  cannot  class  the  present  system  in  Canada  as 

{  5 ) 

anything  but  federal.  ' 


(1)  Times  Law  Reports,  XXX,  p.  205,  207;  (1914)  A.C.  237, 

252-3.    See  also  Bonanza  Greek  Gold  Mining  Co.  v. 
Rex  (1916)  1  A.C.  566,  579. 

(2)  See  remarks  of  Sir  Robert  Borden  in  Canadian  Historical 

Review,  vol.  II,  p.  272  (Toronto,  1921).    See  also 
(1914)  34  Canadian  Law  Times  225. 

(3)  Brown:  The  Mature  of  a  Federal  Commonwealth,  30  L.Q.R. 

301,  305  (1914). 

(4)  Scott:  The  Canadian  Constitution  Historically  Explained, 

p.  3  (London,  1916). 

(5)  Bryce:  Studies  in  History  and  Jurisprudence,  pp.  392-3; 

408-$  (Oxford  1001). 


Lord  Haldane  seen©  to  have  been  the  only  member  of  the 
Privy  Council  to  have  attempted  to  analyse  the  process  by  which 
the  Canadian  federal  system  was  brought  into  existence,  and  in 
so  doing  he  has  been  led  to  confuse  the  historical  processes 
with  their  resultant.    The  others  have  accepted  the  objective 
means  of  its  attainment  and  disregarded  the  form.    To  debate  on 
whether  there  was  a  surrender  and  a  repartition  is  to  indulge 
in  niceties  which  do  not  advance  us  far  in  the  understanding 
of  the  Canadian  constitution  and  its  practical  working. 

In  searching  for  these  principles  which  underlie  the 
federal  system  our  starting  point  is,   of  course,  the  British 
North  America  Act  passed  by  the  Imp  arial  Parliament  in  1867. 
This  is  far  from  saying  that  the  British  North  America  Act  is 
the  Canadian  constitution.^^    The  Canadian  constitution  differs 
from  that  mainly  unwritten  constitution  of  the  United  Kingdom 
only  in  that  it  includes  a  fundamental  written  law  v<hicb  serves 
to  distribute  legislative  authority  between  the  component  ele- 
ments of  the  federation.     It  differs  from  the  constitution  of 
the  United  States  in  that  nothing  but  the  framework  of  govern- 
ment was  delineated  in  the  written  instrument.    Ho  attempt  was 
made  to  write  into  the  British  North  AmericanAct  any  so  called 
fundamental  principles  of  natural  justice;  instead,  the  Act  is 


(1)      Lefroy:    A  Short  Treatise  on  Canadian  Constitutional  Law. 

pp.  xli  and  40ff.     (Toronto,  1918);  Low:  The  Govern- 
ance of  iShgland.  p.  2  (New  York,  1915)  defines  the 
constitution  of  Canada  as  a  written  constitution 
created  by  Parliamentary  enactment. 
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interpreted  as  being  clothed  with  the  unwritten  principles  of 

British  responsible  government.    Thus  only  one  new  principle 

was  added  to  the  Canadian  constitution  by  the  Act  of  1867  and 

( 1) 

that  was  the  federal  system.         But  the  Act  was  deliberately 
drafted  so  as  to  avoid  any  clear-cut  definition  of  the  nature 
of  this  federation,  the  authors  well  appreciating  that  anything 
else  would  not  permit  the  constitution  of  Canada  to  be  as  far 
as  possible  like  its  successful  English  prototype  -  "a  growth, 
not  a  fabric. "i2^    The  foresight  of  the  fathers  of  confedera- 
tion^*^ has  been  amply  demonstrated,  and  they  must  be  credited 
with  having  made  a  distinct  and  fascinating  contribution  to 


(1)      Flint:  The  Theory  and  Practice  of  the  Constitution,  in 
Canadian  Law  Times,  vol.  28,  pp.  114,  115  (1906) . 
Sir  Wilfred  Laurier  in  the  House  of  Commons,   Sept. 30, 
1891,  remarked:  "Confederation  did  not  give  us  any 
new  constitutional  powers;  any  powers  we  had  not  be- 
fore. Confederation  simply  consolidated  together  the 
self-governing  colonies."    Canada:  House  of  Commons 
Debates  (1691)  III,  p.  6316. 

|  2)      Attorney- Gen  era!  for  Ontario  v.  Attorney- General  for 

Canada  (1912)  A.C.  571,  566.     (Supreme  Court  Refer- 
ence  Case);  Pollard:  The  British  Empire  -  Past,  Pres- 
ent and  Future,  p.  295.  (London,  1909)  "Thus  with  a 
Governor-General ,  who  is  much  more  important  socially 
than  politically,  and  a  Senate  which  does  what  it  is 
told,  Canada  is  perhaps  the  most  democratic  country 
in  the  world."    This  statement  will  need  modifica- 
tion in  view  of  the  constitutional  changes  in  the 
function  of  the  House  of  Lords  in  England  in  1911. 
Viscount  Bryce  in  his  Modern  Democracies  (New  York, 
1912)  appears  to  consider  Australia  and  Hew  Zealand 
in  advance  of  Canada  as  a  democratic  community.  See 
also  Bryce:  Canada  -  An  Actual  Democracy  ( Toront o, 1921. ) 

(3)      At  the  time  of  the  union  the  word  "confederation"  was 

employed  deliberately  by  those  who  advocated  a  strong 
federation  with  subordinate  provinces  in  order  to 
carry  their  proposals.     The  term  thus  gained  currency 
and  is  still  used  although  its  natural  connotation  is 
not  intended. 

See  Kennedy:  The  Hature  of  Canadian  Federalism,  p.  6, 
(Toronto,  192177 
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the  science  of  federalism  in  the  British  Empire.* X* 

The  British  Horth  America  Act*      although  a  statute 
passed  by  the  Irap  erial  Parliament,  was  in  essence  the  embodi- 
ment of  an  agreement  between  high  contracting  parties*"^  ..... 
Canada,*4^  Hew  Brunswick,  and  Hova  Scotia.    Delegates  from 
these  self-governing  colonies  met  at  Quebec  in  1864  and  there 
drew  up  seventy-two  resolutions  which  were  submitted  to  the 
British  authorities  and  became  substantially  the  Act  of  1867. 
Our  space  is  too  limited  here  to  permit  a  survey  of  the  forces 
which  led  to  a  desire  on  the  part  of  these  colonies  to  feder- 
ate.* 5 *     In  general  the  theory  of  the  Act  is  the  result  of  a 
combination  of  the  principles  of  the  British  Constitution  and 

(1)  Canada  was  the  first  of  the  British  colonies  to  secure 

responsible  government  instead  of  representative  gov- 
ernment.   See  Scott:  The  Canadian  Constitution,  p.  7£ 
(Toronto,  1918).    Howell:  The  British  Empire  and  World 
Peace,  pp.  78-80,  161-164  (Toronto,  1922),     Canada  was 
also  the  first  dominion  to  secure  self-government  on 
a  federal  plan  which  embodied  the  British  constitu- 
tional practice.     Rowell:  op.  cit.  pp.  164-166. 

(2)  30  Vict.,  cap.  3.    An  Act  lor  the  Union  of  Canada,  Nov  a 

Scotia,  and  Mew  Bruna wj ck ,  and  the  Government  Thereof; 
and  for  Purposes  connected  Therewith.     "Whereas  the 
Provinces  of  Canada,  ilova  Scotia,  and  liew  Brunswick 
have  expressed  their  desire  to  be  federally  united 
into  one  Dominion  under  the  Crown  of  the  United  King- 
dom of  Great  Britain  and    Ireland,  with  a  constitu- 
tion similar  in  principle  to  that  of  the  United  Kingdom: 

n 

(3)  Policy:  The  Federal  Systems  of  the  United  States  and  the 

British  Empire:  p.  274~     (Boston,  1913). 

(4)  In  1840  Upper  and  Lower  Canada  were  united  into  the  Col- 

ony of  Canada,  Union  Act,  Imp.  3-4  Vict.  c.  3b.  The 
British  North  Americ  a  Act,  1867,  divided  Canada  into 
the  provinces  of  Ontario  and  Quebec. 

(5)  lefroy:  A  Short  Treatise  on  the  Canadian  Constitution, 

pp.  1-35  contains  a  concise  account  of  such  forces. 
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so  much  of  the  constitution  of  the  United  States  as  the  fathers 
thought  served  their  main  purpose  of  setting  up  a  federation. 

One  force  is,  however,  of  import antfe  in  throwing  light 
on  the  radical  difference  between  the  federal  system  of  Canada 
and  that  of  the  United  States.    There  was  a  prevailing,  although 
completely  erroneous,  opinion  at  the  time  of  the  Quebec  Keso- 
lutions  that  the  Civil  War  in  the  United  States  was  in  great 
measure  the  result  of  the  central  government  having  been  con- 
stituted with  too  little  authority  along  certain  lines,    ■  This 
the  Fathers  sought  to  obviate  in  their  experiment  with  federal- 
ism.   «.ccord  ingly  to  the  extent  of  plenary  power  which  was  to 
be  divided  between  the  provincial  and  dominion  governments,  in 
the  restrictions  placed  on  tie  governments  in  their  respective 
fields,  and  in  the  location  of  the  balance  of  power,  vse  find 

an  attitude  adopted  which  differed  greatly  from  that  of  the 

( 2 ) 

Fathers  of  the  American  Constitution.1  ' 


(1)      Power:  The  Canadian  Constitution  in  14  Law  Notes  (U.Y. ) 
£7,  £9  (1910). 

(£)      For  a  brief  comparison  of  the  federal  systems  of  the 

United  States  and  Canada  see  Lefroy;  The  Law  of  Leg- 
islative Power  in  Canada.     (Toronto,  1897),  Poley; 
The  Federal  'Systems  of  the  United  States  and  the 
British  amp  ire  (Boston,  1913),  tYrong;  The  Unite? 
States  and  Canada:  A  Political  Study.     (Bev,  York,  19£l). 
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A.    Distribution  of  Powers 

In  Canaaa  the  British  fiorth  America  Act  apportions  full 
control  over  internal  affairs  between  the  central  and  local 
governments,  where  in  the  United  States  there  is  no  intention 
of  dividing  the  entire  powers  between  the  legislatures  alone. 
"The  powers  distributed  between  the  Dominion  on  the  one  hand, 
and  the  provinces  on  the  other,  cover  the  whole  area  of  self- 
government  within  the  whole  area  of  Canada.1  On  the  other 
hand,  "the  powers  affecting  the  internal  affairs  of  the  states 
not  granted  to  the  United  States  by  the  Constitution,  not  pro- 
hibited by  it  to  the  states,  are  reserved  to  the  states  res- 
pectively, and  all  powers  of  a  national  character  which  are 

not  delegated  to  the  national  government  by  the  constitution 

(2) 

are  reserved  to  the  people  of  tbe  United  States."  In  thus 

accepting  the  supremacy  of  the  Canadian  legislatures  the  Act 
fulfilled  the  desire  expressed  in  the  preamble  to  have  "a 
constitution  similar  in  principle  to  that  of  the  United  Kingdom" 
where,  as  Professor  Dicey  remarks,  "the  sovereignty  of  Parliament 


(1)  Attorney-general  for  Ontario  v.  Attorney-General  for  Can- 

ada  (191£)  A.C.  571,  561.     See  Clement;  Canadian  Con- 
stitution pp.  398-9  (Toronto,  1916)  and  Lef roy:  Short 
Treatise  on  Canadian  Constitutional  Law,  pp.  78-"9* 
{ Toronto ,  1918 ) .    Lord  Haldane:  "It  is  not  an  expres- 
sion which  you  must  ride  to  death  because  in  the  case 
of  the  Constitution  of  Canada,  enormous  though  the 
powers  are,  there  are  some  things  which  are  not  dele- 
gated with  regard  to  succession  to  the  Crown  and  mat- 
ters of  that  kind.    They  belong  to  the  Sovereign  Par- 
liament, they  are  not  delegated."     In  arguendo  Attorney- 
General  for  British  Columbia  v.  Attorney-GexiHral  for 
Canada  (1914)  A.C.  155  (verbatim  report,   pp.  90-1), 
cited  by  Lefroy,  op.  cit.  fn.  76. 

(2)  State  of  Kansas  v.  State  of  Colorado,  206  U.S.  46,  90. 

Constitution  of  the  United  Stats?,  Tenth  Amendment; 
The  powers  not  delegated  to  the  United  States  by  the 
Constitution,  not  prohibited  by  it  to  the  states,  are 
re^ervee  to  the  states  respectively,  or  to  the  people. 
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is  (from  a  legal  point  of  view)  the  dominant  characteristic 
of  our  political  institutions."^ 


If  the  dominion  and  provincial  governments  were  intended 
to  be  supreme  in  their  lields  of  general  and  local  affairs 
respectively  it  follows  that  neither  should  bo  considered  the 
delegate  of  the  other.    And  so  the  decisions  of  the  courts  have 
consistently  held,   the  classic  enunciation  on  this  point  being 
made  by  Lord  Watson  for  the  Privy  Council  in  the  Liquidator1 s 
Case: ^ 


"The  object  of  the  Act  was  neither  to  weld  the  prov- 
inces into  one,  nor  to  subordinate  provincial  govern- 
ments to  a  central  authority,   but  to  create  a  central 
government  in  which  they  should  all  be  represented,  en- 
trusted with  the  exclusive  administration  of  affairs  in  <- 
which  they  had  a  common  interest,   each  province  retaining 
its  independents  and  autonomy.     That  object  was  accom- 
plished by  distributing,   between  the  Dominion  and  the 
provinces,  all  powers  executive  and  legislative^...  As 
regards  those  matter*  which,  by  sect.  92,  are  specially 
reserved  for  provincial  legislation,  the  legislation  of 
each  province  continues  to  be  free  from  the  control  of 
the  Dominion,  and  as  supreme  as  it  was  before  the  pass- 
ing of  the  act."*3) 


(1)      Dicey:  Law  of  the  Constitution,  8th  ed.,  p.  37  (London, 

1 2 )  The  Liquidators  of  the  Maritime  Brink  ol  Canada  v .  The 
Receiver-General  f  Hew  Brunswick  (1692)  A.C.  437, 
441,  442. 

(3)      Orders  in  Council  admitting  and  dominion  Acts  establish- 
ing new  provinces  have  all  provided  that  the  provisions 
of  the  British  North  America  Act,  1667,  shall,  with 
some  minor  variations  in  each  case  not  affecting  the 
main  features  of  the  constitution,  be  applicable  to 
each  of  the  said  provinces  "in  the  same  manner  and  to 
the  like  extent  as  they  apply  to  the  several  provinces 
of  Canada,  and  as  if  (each  of  the  said  provinces)  had 
been  one  of  the  provinces  originally  united  by  the 
said  Act."    See  Lefroy:  Short  Treatise  on  Canadian 
Constitutional  Law,     pp.  37,  38.     (Toronto,  1918). 
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Lord  Watson  accepted  the  fact  of  Canadian  federalism 
without  stopping  to  theorize  as  to  how  it  was  brought  about. *^ 
Lord  Haldane  seems  to  be  the  only  member  of  the  Privy  Council 
who  has  been  troubled  with  the  use  of  the  term  feddral  when 
applied  to  the  Canadian  system  where  the  central  and  local 
governments  embody  no  principle  of  delegated  authority.  Let 
us  note  in  passing  that  Lord  Watson  is  not  in  accord  with  Lord 
Haldane  in  considering  that  "the  provinces  were  created  de  novo" 
on  the  passing  of  the  Act.    The  constitutions  of  Bew  Brunswick 
and  Hot  a  Scotia  were,   subject  to  provisions  of  the  Act,  eon- 
tinued  as  they  had  previously  existed.'        The  Act,  in  divid- 
ing Canada  into  vuebee  and  Ontario,  also  expressly  continued 
"all  powers,  authorities,  and  functions"  vested  in  the  execu- 
tives,  subject  of  course  to  those  provisions  pertaining  to 
changes  on  behalf  of  the  new  federal  government  The  pro- 

vincial governments  to-day  possess  the  executive  authority 
which  they  had  before  the  union  minus  those  powers  allotted 
to  the  central  government  by  the  *>ct  o±  1667. 


(1)  Kennedy:  The  Mature  of  Canadian  Federalism,  p.  11 

( fI  or  onto,  1921). 

(2)  Brit i oh  Iiorth  America  Act,    16t>7,  ^  64,  88 

(3)  Id.   \  65. 
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B.     Restrictions  on  Legislative  Powers 

Turning  now  to  our  second  point  of  comparison  between 

the  constitutions  of  Canada  and  the  United  States,  we  shall  see 

to  what  extent  the  central  and  local  governments  may  exercise 

the  authority  allotted  to  them  in  each  case.     In  the  American 

Constitution  it  is  laid  down  that  "no  state  shall....  pass  any 

bill  of  attainder,  ex  post  facto  law,  or  law  impairing  the 

obligation  of  contracts" ,  ■  ^  nor  "deprive  any  person,  of  life, 

liberty,  or  property,  without  due  process  of  law,  nor  deny  to 

any  person  within  its  jurisdiction  the  equal  protection  of  the 
i  ? ) 

laws.  As  to  Congress  itself,  the  same  restrictions  are 

(3) 

made  except  the  impairment  of  the  obligation  oi  contracts, 
tto  such  limitations  are  made  on  Canadian  legislatures  in  the 
British  Morth  America  Act.    Mr.  Justice  Brewer,   speaking  for 
the  Supreme  Court  of  the  United  States,  once  remarked  that  "it 
is  the  peculiar  value  of  a  written  constitution  that  it  places 
in  unchanging  form  limitations  on  legislative  action  and  thus 
gives  a  permanence  ana  stability  to  popular  government  which 
otherwise  would  be  lacking. "^^    He  apparently  did  not  apprec- 
iate the  advantages  of  s  responsible  government  as  compared 
with  a  representative  government,  lor  Canadians  would  never 
concede  that  they  lived  under  an  unstable  form  of  government. 
Should  any  oi  their  governments  abuse  the  unlimited  power  which 


(1)  Constitution  of  the  United  States,  Art.  1,  sec.  10  (1). 

(2)  Ibid ,  14th  Amend t. 

(3)  Ibid,  Art.  1,  Sec.  9. 

HI  Mullar  v.  State  of  Oregon,  108  U.S.  412,  420. 
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th6y  are  given  public  opinion  would  immediately  demand  a  resig- 

( 1) 

nation  of  the  Cabinet  and  a  resort  to  the  polls.1  J 

To  the  provincial  legislatures  is  assigned  the  exclusive 
control  of  property  and  civil  rights,*^  the  only  limitation 
being  that  the  subject  matter  dealt  uvith  shall  not  have  been 
assigned  to  the  federal  government,  e.g.  bankruptcy,  patents, 
copyrights,   divorce,   fisheries;  nor  be  inconsistent  with  federal 
legislation  passed  under  the  "peace,  order,  and  good  government 
clause."         Thus  an  Ontario  Court  was*  on  firm  constitutional 
ground  when  it  remarked,   "if  the  plaintiff  acquired  any  rights 
....  the  legislature  had  the  power  to  take  them  away.     The  pro- 
hibition,  'Thou  Shalt  not  Steal',  ha^i  no  logal  force  upon  the 
sovereign  body.    And  there  would  be  no  necessity  for  compensa- 
tion to  be  given.     7«e  have  no  such  restriction  upon  the  power 

(4) 

of  the  legislature  as  is  found  in  some  states,"  American 
constitutional  restrictions  on  the  'right  of  eminent  domain' 


(1)  The  Attorney- General  of  Canada  v.  The  At t o rne y- Gene r al 

if  the  Provinces  CTBW]  a.O.  700,   713.     (Fisheries  Case ) 
Per  Lord  Hcrsehell:  "The  suggestions  that  the  power 
might  be  abused  so  as  to  amount  to  a  practical  confis- 
cation of  property  does  not  warrant  the  imposition  by 
the  courts  of  any  limits  upon  the  absolute  power  of 
legislstion  conferred.    The  supreme  legislative  power 
in  relation  to  any  subject  matter  is  always  capable 
of  abuse,   but  it  is  not  to  be  assumed  that  it  will  be 
improperly  used;  if  it  is,  the  only  remedy  is  an  ap- 
peal to  those  by  whom  the  legislature  is  elected." 

(2)  British  north  America  Act,   1867,  Sec.  92,  (13). 
f3)      Ioid,     Sect.  91. 

(4)      Florence  Mining  Co.  Ltd.  v.  Cobalt  Lake  Mining  Co.  Ltd. 

IBW.    L.3.  275,  279.     (1§<j8  j .     This  view  of  the  law 
was  approved  by  the  Ontario  Court  of  Appeal  and  by  the 
Privy  Council  in  affirming  the  judgment  in  102  L.T. 
375,  (1910). 
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are  not  to  be  found  in  Canada.    The  legislature  may  divest  A 
of  his  fee  in  Blackacre  and  vest  it  in  B  without  compensation.^  ^ 
The  legislature  may  impair  the  obligation  of  a  contract*   '  pro- 
vided the  contract  is  such  as  to  come  within  the  scope  of  its 
specified  authority/   '  and  it  may  pass  legislation  of  an  ex 
post  facto  character. ^     It  may  impose  taxes  without  regard 
to  uniformity  or  equality. when  such  enactments  of  the  leg- 
islature are  called  in  question  before  the  courts,  the  bench 
cannot  set  them  aside  as  void  upon  the  ground  that  they  are 
against  public  policy  for  "no  such  doctrine  can  apply  to  an  Act 
of  Parliament . Parliament  does  not  hesitate  whenever  occa- 
sion calls  to  legislate  away  any  part  or  all  of  what  Magna 

(  7  J 

Charta  made  the  law  of  the  realm,     '  and  "habitually  interferes, 
tor  the  public  advantage,  with  private  rights.     Indeed,  such 
interference  has  now  (greatly  to  the  benefit  oi  the  community) 

McGregor  v.  Ee qui malt  and  Men  a  imp  lily.  (1907)  A.C.  462; 
ill  son  v.  Esquimslt 'and  IJanaimo  ixly.  (1922)  A.C.  202. 

(2)      L'Union  St.  Jacques  de  Mom  real  v.  Came  Belisle,  L.B. 

6  P.O.  31 .  ( 1674) .     Liquidators  of  the  MarfFime  Bank 
of  Canada  v.  necoiver-Gea eral  of '  ]8ev»  Brunswick"^  (1892) 
A.C.  437. 

f3)      Royal  Bank  v.  The  King,   (1913)  A.C.  283. 

(4)      license  Commicsionora  of  lJrincs  JSdward  County  v.  County 
gf  Prince  Bd war d.  26  Gr.  452,  2  Cart.  o78~  (18790; 
Plorenc-3  Ulnixig  Co.  Ltd .  v.  Cobalt  Lake  Mining  Co.  Ltd. 
102  L.T.  375,  (1S10). 


(5)  Fortier  v.  Lambe  (1894)  25  o.C.3.  422. 
(6) 


Attorney-General  for  the  province  of  Ontario  v.  Attorney- 
General  tor  tne  dominion  of  Canada,   ( 1912 )  A .C.  571, 
583;  (The  Supreme  Court  F.ef  erance'""Case )  .     See  also  Hi  el 
v.  The  C.ueen,   ( lbbbTIO  A.C.  675,  67b. 


(7)      Smith  v.  The  City  of  London,  20  O.L.fi.  133,  140,  (1909) 
Biddell,  J.,  remarks  that  much  of  Magna  Chart a  is  ob- 
solete • 
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become  so  much  a  mattar  of  course  as  hardly  to  excite  remark.. • 
The  statute  book  teems  with  Acts  under  which  Parliament  gives 
privileges  or  rights  to  particular  persons  or  imposes  particu- 
lar duties  or  liabilities  upon  other  persons....  but  no  one  will 
realize  the  full  action,  generally  the  very  beneficial  action, 
of  Parliamentary  sovereignty,  who  does  not  look  through  a  volume 
or  two  of  what  are  called  Local  and  Private  Acts".^ 


But  we  cannot  dismiss  the  question  of  restrictions  on 
the  legislature  under  the  Canadian  constitution  without  consid- 
ering the  matter  of  disallowance  of  Dominion  and  Provincial 
Acts.     By  Sect.  66  of  the  Act  the  right  of  disallowance  of  fed- 
eral acts  is  reserved  to  the  '<ueen  in  Council,  and  Sect.  90 
permits  the  Governor- General  in  Couucii  to  disallow  such  pro- 
vincial legislation  as  is  deemed  advisable  J c ^     The  matter  of 


(1)  Dicey:  Law  of  the  Constitution,  8th  ed . ,  pp.  46-47.     ( Lon- 

don, ~T915"n    Bid  dell:  The  Constitution  of  Canada  in  its 
History  nnd  Practical  forking  (Mew  Haven,  1917 ) .  Lec- 
ture  IV:  A  Comparative  View,  conta  ins  many  interesting 
comparisons  of  Canadian  st&4  American  constitutional 
powers • 

(2)  The  original  view  of  the  Colonial  Office  that  it  had  the 

authority  in  spite  of  the  Act  to  disallow  Provincial 
legislation  was  abandoned  about  1875  after  repeated  at- 
tacks by  the  Canadian  Ministers.    The  Dominion  Govern- 
ment now  acts  in  this  matter  at  the  request  of  the 
Imperial  Government  when  the  latter  consider  their  in- 
terasts  to  the  infringed  by  the  Provinces.     See  Keith: 
Responsible  Government  in  the  Dominions,  II,  pp. 726-732. 
(Cxcord,  1912). 
On  disallowance  of  Provincial  legislation  in  Canada,  see 
Keith:  Responsible  Government  in  the  Dominions,  II,  pp. 
725-749,  and  War  Government  in  trio  Dominions,  pp. 29 9-301 
(Oxford,  19£1),  Lel'rey:  Canada's  federal  System,  pp. 30- 
44  (Toronto,  1913)  and  A  Short  Treatise  on  Canadian  Con- 
st i tut iona.1  Law,  pp.  62-66  (Toronto,  1916),  and  Clement™ 
The  Law  of  the  Canadian  Constitution,  pp.  151-156  (Tor- 
ont  o,  1916  j .    A  Provincial  ai-^tvLb  dieallowanced  has, 
however,   full  force  and  affect  until  date  of  its  disal- 
lowance.    Eights  established  under  it  cannot  be  disturbed. 
Wilson  v.  Esquimalt  and  Hanaimo  Hly.   (1922)  1  A.C.  202. 
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Imperial  disallowance  is  postponed  for  the  moment  and  v»ill  be  con- 
sidered in  discussing  the  relation  of  Canada  to  Great  Britain. 

In  Dominion  disallowance  we  have  a  feature  in  the  Canadian 
constitution  wtiich  seems  to  run  counter  to  the  intention  of  the 
fathers  to  adopt  British  constitutional  practice.     That  the  dis- 
allowance clause  should  have  been  put  into  the  Act  in  spite  of  its 
Preamble  is  to  be  explained  as  being  one  of  the  methods  by  which 
the  Fathers  sought  to  strengthen  the  hands  of  the  central  government 
The  Fathers  might  have  included  in  the  Act  a  specific  restriction 
on  legislative  power  by  means  of  sections  similar  to  the  5th  and 
14th  amendments  of  the  Constitution  of  the  United  States,  but  that 
would  have  imrugned  the  British  c onstitut i :;nal  pr inciple  of  the 
supremacy  of  Parliament.    The  method  they  did  adopt  was  a  compro- 
mise, and,  we  submit,  a  happy  one  at  that,  for  a  veto  power  in  the 
hands  of  a  responsible  executive  is  far  more  amenable  to  the  popular 
will  than  is  the  interpreting  of  a  "due  process'1  clause  by  a 
judiciary  appointed  lor  life.     Thus  the  fathers  did  not  necessarily 
contravene  the  preamble  to  their  "operation  Act.     The  veto  of  the 
Crown  may  be  obsolete  in  England,   but  was  it  not  a  stroke  of  wise 
statesmanship  to  revive  such  a  prerogative  in  the  hands  of  the  King* 
representative  in  Canada  when  her  scattered  provinces  launched  forth 
on  a  bold  experiment  in  federation  of  a  new  type  to  the  _moire  and 
the  world't     The  abuse  of  the  veto  power  of  the  Governor-General  was 
sufficiently  guarded  against  by  the  constitutional  convention  that 
he  met  act  in  a  council  'Ahich  itself  was  amenable  to  the  represen- 
tatives of  the  people. 
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Although  it  is  clear  from  the  debates  in  federation  (1) 
that  the  incorporation  of  the  Dominion  veto  in  the  act  was  to 
further  and  support  federal  unity  as  a  matter  of  political 
expediency,  to  protect  the  interests  of  minorities  rather  than 
the  private  rights  of  individuals,  we  find  that  the  Governor- 
General  on  the  advice  of  his  ministers  has  on  occasion  employed 
the  veto  power  in  a  jural  capacity  in  behalf  of  the  latter  class. 
Mr.  Doherty,  as  juinister  of  Justice  in  the  Dominion  Cabinet,  1912, 
in  reporting  on  a  provincial  statute  to  the  Governor-General  in 
Council,  said  there  was  "no  doubt  that  the  (veto)  power  is  con- 
stitutionally capable  of  exercise  and  may  on  occasion  be  properly 
invoked  for  the  purpose  oi  preventing,  not  inconsistently  with  the 
public  interest,  irreparable  injustice  or  undue  interference  with 
private  rights  or  property  through  the  operation  of  local  statutes 
intra  vires  of  tne  Legislatures."  (2)     In  spite  of  tnis  perversion 
of  the  veto  power  it  ie  significant  that  no  i  ixec  policy  is  being 
developed  by  the  successive  cabinets  responsible  for  its  exercise, 
although,  fortunately,  this  is  not  to  say  that  it  has  been  made 
the  instrument  of  party  politics. i..r.  Doherty1 s  immediate  pre- 
decessor declared  in  the  tfouee  of  Comirons;     "I  entertain  in  all 

(1)    Parliamentary  Debates  on  the  Subject  of  Con-federation, 
p.  690    iQuebsc,  lb'6b) 

{Z)     Lofroy:     Treatise  on  Canao&an  'const  itutional  law  pp.  o^-64. 
(Toronto",  1910)  . 

(.3)     On  the  extent  to  which  the  power  of  disallowance  has  been  ex- 
ercised by  the  Dominion  Government  sea  Young:  "Disallow- 
ance of  Provincial  Statutes"  in  Canadian  Law  Times 
vol.  30,  pp.  c&o,  v87  (1910J. 
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honesty  and  sincerity  the  view  that  it  is  of  vital  consequence  to 
the  well-being  of  this  Dominion  that  the  rights  of  the  Provinces 
to  legislate  within  the  scope  of  their  authority  should  not  be 
interfered  with,  and  that  every  Provincial  Legislature,  within  the 
limits  prescribed  for  it  by  the  terms  of  the  British  Uorth  America 
Act,  is  and  ought  to  be  supreme.     I  believe  that  this  is  a  principle 
of  greater  importance  to  the  welfare  of  tnis  Dominion  as  a  whole 
than  even  the  sacredness  of  private  rights  or  of  property  ownership." 
This  is  the  stand  taken  by  the  Provinces.    Although  as  recently  as 
1918  the  Dominion  Government  disallowed  an  Act^)  0f  the  legislature 
of  British  Columbia  on  the  ground  that  it  infringed  proprietary 
rights,   its  action  was  not  wholly  at  variance  with  such  a  policy. 
Disallowance  of  the  statute  in  question  can  be  supported  on  the 
ground  that  it  impaired  an  agreement  to  which  the  Dominion  govern- 
ment itself  had  been  a  party  so  that  it  would  nave  had  to  share  the 
responsibility  of  repudiation.^3^ 

The  Provinces  cannot  present  as  convincing  a  case  for  home 
rule  in  their  own  field  when  their  acts  directly  affect  federal 
authority  and  federal  issues.     It  is  here  that  they    must  realize 
that  they  are  partners  in  an  endeavor  to  achieve  the  fruits  that 
a  federation  will  yield  them  and  that  the  fruits  will  be  the  riper 

(lj     Canada:    House  of  Commons  Debates,  1909  p.  175 

(£)     7-8  Geo.  5,  c.  71,  British  Columbia  £191?) 

(3)     The  Canadian  Law  Times,     vol.  38,  p.  445  would  apparently 
support  disallowance  in  this  case  even  if  the  Dominion 
Government  had  not  been  a  party  to  the  original  agreement. 
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the  more  they  attempt  to  eh ape  through  their  representatives  at 
Ottawa  const itutional  convention  which  will  operate  on  the  dis- 
allowance clause  in  the  interest  of  all  concerned.     Shea  the 
British  North  America  Act    has  become  the  mere  skeleton  of  the 
Canadian  Constitution  the  power  of  Dominion  veto  vvill  probably 
have  been  long  forgotten.     Australia  and  South  Africa  did  not  in- 
clude such  a  feature  in  their  respective  unions.     But  certain  it  is 
that  in  soite  of  the  numerous  protests  of  the  Provinces  the  wisdom 
of  the  Canadian  Fathers  on  this  feature  of  their  instrument  has  not 
as  yet  been  seriously  doubted.    Although  the  parallel  is  not  per- 
fect, it  is  significant  that  the  power  of  disallowance  reserved  to 
the  Imperial  authorities  has  already  reached  the  stage  we  have 
ventured  to  anticipate  for  Domixiion  disallowance  of  Provincial 
legislation. » •L) 


note  briefly  the  position  oi  the  Lieutenant-Governor  in  the  Canadian 
federal  system  before  closing  the  topic  of  restrictions  on  pro- 
vincial governments.     The  roy-l  prerogative  in  the  Province  is 


(1)     "Disallowance  is  a  clumsy  and  ineffective  weapon,  and  it  has 


the  supreme  demerit  that  it  weake&s  the  moral  res ponsibility 
of  legislator*  by  permitting  them  to  trust  to  another  source, 
the  duty  of  satisfying  themselves  of  the  Justice  of  what 
they  enact,  and  seeks  to  pertorm  a  function  of  control  which 
justly  appertains  lo  the  electorate .    Sir.  Doherty*  s  action, 
indeed,  has  clearly  failed  to  find  general  approval  in 
Canada,   and  it  may  be  assumed  that,   in  luture,  the  Pominion 
government  will  tollow  the  lead  set  by  Lord  liilnor  in  1920, 
when  he  declines  to  disallow  the  confiscatory  legislation  of 
Queensland.     The  only  legitimate  use  of  the  power  of  dis- 
allowance s -j ems  to  be  in  the  convenience  *hieh  may  esist  in 
thus  disposing  of  an  enactment  ultra  vires    the  Provinces, 
when  inquiry  might  result  irom  ie-  ving  tne  measure  to  be 
declared  bull  and  void  b,y  the  courts."     Keith;   in  the  Journal 


Besides  tue  leature  of  dominion  d  isall  ov-anee  we  must  .«lso 


Law,  October, 


19£1,   p.  plO. 
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exercised  by  a  Lieutenant-Governor  appointed  for  a  period  of 

five  years  by  the  Govern or -General  in  Council  and  he  cannot 

(1) 

be  removed  except  for  cause  assigned.         The  British  Borth 
America  Act  further  provides  that  the  Province  may  amend  any 
part  of  its  constitution  except  this  office  of  L  ieu  tenant - 
Governor.  ' 

The  fact  that  the  British  florth  America  Act  placed  the 

* 

power  of  disallowing  provincial  legislation  and  the  appointment 
of  the  Provincial  Lieutenant-Governor  in  the  hands  of  the 
Governor-General  in  Council  has  led  several  eminent  authorities 
to  take  an  erroneous  view  as  to  the  true  nature  of  Canadian 
federalism. ^    Some  have  thought  that  these  features  of  the 
Canadian  constitution  made  the  Province  a  dependency  of  the 
Dominion. But  that  such  is  not  the  case  is  well  settled. *^ 

(1)  British  Rorth  America  Act,  1867,  Sees.  58  to  67  incl. 

(2)  BritiA  florth  America  Act,  1867,  Sect.  92  (1)  The  Initi- 

ative  and  Keferenmm  Act,  6  Geo.  5,  c.59,  Manitoba, 
was  held  ultra  vires  because  it  affected  the  power  of 
the  Lieutenant-Governor  to  withhold  his  assent  to  any 
Bill  passed  by  the  legislature.     In  re  The  Initiative 
and  Referendum  Act,  (1919)  A.C.  935.    See  Canadian  Law 
Times  334  for  criticism  of  decision  of  Manitoba  Court 
of  Appeal,  27  Man.  1  (1916),  which  was  affimed  by  the 
Privy  Council  in  this  case.     But  the  legislature  may 
increase  the  powers  and  duties  of  the  Lieutenant- 
Governor  which  are  germane  to  his  office.  Attorney- 
General  of  Canada  v.  Attorney- General  of  Ontario, 
(1690)       o.B.  222,  zVT.    

(3)  Dicey:  Law  of  the  Constitution  (8th  ed.)  pp.  163-4 

(London,  1915). 

(4)  Teece:  Constitution  of  Canada  and  Australia,  p.  18 

(Sydney,  1902). 

(5)  Per  Lord  Haldane  in  Great  West  Saddlery  Co.  v.  The  King 

(1921)  A.C.  91,  100;  The  British  florth  America  Act 
"is  one  within  the  sphere  allotted  to  them  by  the  Act 
the  Dominion  and  the  Provinces  are  rendered  on  gen- 
eral principles  co-ordinate  governments." 


(!) 

So  far  as  the  appointment  of  the  Lieutenant-Governor  might 

subordinate  the  province  to  the  Dominion,  Lord  Watson  has  said 

in  the  Privy  Council,  "their  Lordships  have  been  unable  to  find 

either  principle  or  authority"  for  the  proposition  "that  the 

effect  of  the  statute  has  been  to  sever  all  connection  between 

the  Crown  and  the  Provinces;  to  make  the  government  of  the 

Dominion  the  only  government  of  Her  Majesty  in  Korth  America; 

and  to  reduce  the  Provinces  to  the  rank  of  independent  municipal 
(2) 

institutions."         It  has  been  repeatedly  held  that  the  Lieu- 
tenant-Governor enjoys  independently  of  the  Dominion  complete 
provincial  exeanttve  authority. > 3)    As  Lord  Watson  further  re- 
marks: "there  is  no  constitutional  anomaly  in  an  executive 
officer  of  the  Crown  receiving  his  appointment  at  the  hands  of 
a  governing  body  who  have  no  powers  and  functions  except  as 
representatives  of  the  Crown.    The  act  of  the  Governor- General 
and  his  council  in  making  the  appointment  is,  within  the  meaning 
of  the  statute,  the  act  of  the  Crown;^4)  and  a  Lieutenant- 
Governor,  when  appointed,  is  as  much  the  representative  of  Her 
Majesty  for  all  purposes  of  provincial  government  as  the  Governor- 
General  himself  is  for  all  purposes  of  Dominion  government."'  ' 

(1)  On  the  Lieutenant-Governor  see  Keith:  Re  s  p  on  si  b 1 e  Gov e  rn- 

ment  in  the  Dominions,  vol.  II,  pp.  654-664.  (1912). 

(2)  The  Liquidators  of  the  Maritime  Bf^nk  of  Canada  v.  The 

Receiver-General  of  Mew  Brunswick,  (1892)  A.C.  437,  441, 
The  Liquidators  Case) 1 

(3)  Attorney-General  of  Ontario  v.  Mercer,   (1883)  8  A.C.  767; 

The  Exchange  Bank  of  Canada  v.  The  Queen  (1885)  11  A.C. 
157;  St .  CatL orine' s  Liillinp  and  Lumber  Co.  v.  The  Queen 
( 1888;  14  A.C.  46;  Attorney-General  of  British  Columbia 
v.  Attorney-General"  of  Canada,   (1688)  14  A.C.  £95, 
(Previous  Metals  Case);  Attorney-General  of  Canada  v. 
Attorney- General  Ontario,  (1898)  A.C.  247,  (Queen's 
Coaasel  Case);  Bonanza  Creek  Gold  Mining  Co.  Ltd.  v. 
The  Sing  (1916)  1  A.C.  566. 

(4)  See  British  Eorth  America  Act,  1867,  Sects.  9  and  68. 

(5)  The  Liquidators  Case,  supra,  at  443. 


£0 


The  central  appointment  of  the  local  Lieutenant-Governor  is 

nothing  more  than 'evidence  of  the  federal  link",*1^  and  in  no 

(2) 

substantial  way  derogates  from  local  autonomy1   '  or  affects  the 
federal  principle  of  the  union. 

As  to  the  central  veto  power,  it  becomes  dear  on  analy- 
sis that  we  should  reach  the  same  conclusion.    Grant  that  the 
Dominion  disallowance  may  be  employed  in  part  to  accompalish  the 
same  ends  as  the  "due  process"  clause  of  the  14th  Amendment  to 
the  Constitution  of  the  United  States,  the  federal  principle  is 
no  more  impaired  in  Canada  than  it  is  in  the  United  States.  It 
may  be  argued,  however,  that  the  placing  of  a  veto  power  in  the 
hands  of  a  central  executive  makes  of  Canada  "a  thinly  veiled 
legislative  union",  but  to  do  so  is  to  bear  down  on  one  feature 
of  the  Act  of  1867  to  the  exclusion  of  a  fair  interpretation 
of  the  whole.    To  argue  thus,  as  Professor  Kennedy  points  out, 
is  to  challenge  the  authority  of  provincial  legislation,  and 

to  dispute  the  binding  force  of  local  regulations  on  the  prin- 
ts) 

ciple  delegatus  non  potest  delegare.  In  answering  this 

argument  the  Judicial  Committee  itself  has  said: 

"T&hen  the  British  Horth  America  Act  enacted  that  there 
should  be  a  legislature  for  Ontario,  and  that  its  legis- 
lative assembly  should  have  exclusive  authority  to  make 
laws  for  the  Province  and  for  provincial  purposes  in  rela- 
tion to  the  matters  enumerated  in  Sect.  92,  it  conferred 
powers  not  in  any  sense  to  be  exercised  by  delegation  from 
or  as  agents  of  the  Imperial  Parliament,  but  authority  as 
plenary  and  as  ample  within  the  limits  prescribed  by 
Sect.  92  as  the  Imperial  Parliament  in  the  plenitude  of 
its  power  possessed  and  could  bestow. 

(1)  See  Kennedy;  The  Kature  of  Canadian  Federalism,  p.  17, 

(Toronto,  1921) . 

(2)  It  is  the  settled  practice  to  appoint  local  men  to  the 

office . 

(3)  Kennedy:  op.  cit.  p.  29-30. 
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"Within  the  limits  of  subjects  arid  area  the  local  legis- 
lature is  supreme,  and  has  the  same  authority  as  the  Imper- 
ial Parliament,  or  the  Parliament  of  the  Dominion,  would 
have  had  under  like  circumstances  to  confide  to  a  municipal 
institution  or  body  of  its  own  creation  authority  to  make 
by-laws  or  resolutions  as  to  subjects  specified  in  the 
enactment,  and  with  the  object  of  carrying  the  enactment 
into  operation  and  effect."*1' 

On  the  authorities  it  is  clear  that  the  Dominion  veto  has 
no  logical  connection  with  the  competence  of  the  local  legis- 
lature, so  that  whenever  it  is  exercised  it  is  as  a  matter  of 

(2) 

political  expedience  in  the  interest  of  the  federation.  Anl 
so  in  spite  of  these  two  features,  Dominion  d isallowanee.  and 
Dominion  aupointment  of  the  Lieutenant-Governor,  in  the  Canadian 
constitution,  "the  federal  idea  is  clearly  manifest,  to  recon- 
cile national  unity  with  the  right  of  local  self-government; 
the  very  idea  that  is  stamped  on  the  written  constitution  of 
the  United  States. "<3^ 


(1)  Hodge  v.  The  Queen  (1883)  9  A.C.  117,  132.     See  also 

The  Liquidators  Case,  supra. 

(2)  Referring  to  the  British  florth  America  Act,  1867,  the 

Judicial  Committee  has  said:  "Their  Lordships  have  to 
construe  the  express  words  of  an  Act  of  Parliament 
which  makes  an  elaborate  distribution  of  the  whole 
field  of  legislative  authority  between  two  legislative 
bodies,  and  at  the  same  time  provides  for  the  federated 
provinces  a  carefully  balanced  constitution,  under 
which  no  one  of  the  parts  can  pass  laws  for  itself 
except  under  control  of  the  whole  acting  through  the 
Governor-General."    Bank  of  Toronto  v.  Lambe,  12  A.C. 
575,  587,  (1887). 


(3) 


Clement:  The  Law  of  the  Canadian  Constitution  (3rd  ed.) 
p.  337~     (Toronto,  1916). 
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C.    fiesiduary  Powers 

In  a  comparison  of  the  constitution  of  Canada  with  that 
of  the  United  States  one  frequently  finds  the  statement  that  in 
the  latter  "the  powers  not  delegated  to  the  United  States  by 
the  Constitution,  nor  prohibited  by  it  to  the  States,  are  re- 
served to  the  States  respectively,  or  to  the  people"  but  in  Can- 
ada "the  provinces  have  only  the  powers  specifically  delegated 
while  the  central  government  retains  all  other  authority. *.  * 
But  such  statements  so  far  as  Canada  is  concerned  are  hardly 
accurate.     In  the  Canadian  constitution,  as  the  British  ilorth 
America  Act  has  been  interpreted,  there  are  no  residuary  powers 
to  be  reserved  either  to  the  Dominion  on  the  one  hand  or  to  the 
Provinces  on  the  other,  such  as  there  must  necessarily  be  in  the 
Constitution  of  the  United  States,  where  out  of  the  complete 
gamut  of  powers  the  central  government  alone  has  had  its  quota 
enumerated.     In  Canada  the  Act  has  made  "an  elaborate  distribution 
of  the  whole  field  of  legislative  authority  between  two  legis- 
lative bodies."^     In  Canada  there  are  tv?o  classes  of  enumerated 

powers,  the  Dominion  and  the  Provincial;  in  the  United  States 

( 3) . 

there  is  only  one,  the  Federal. 

(1)    Wrong:  The  United  States  and  Canada,  p.  120  (Bew  York,  1921). 
See  also  Keith:  Botes  on  Imperial  Constitutional  Law  in 
the  Journal  of  Comparative  Legislation  and  International 
Law,  October,  1921,  p«  309;  Br.yce :  Canada;  An  Actual 
Democracy,  p.  5  (Toronto,  1921). 

(£)    Bank  of  Toronto  v.  Lambe  (1887)  12  A.O.  575,  587. 

(3)    On  account  of  this  dual  enumeration  of  powers  and  the  fea- 
ture of  Dominion  disallowance  American  constitutional 
decisions  have  not  been  in  point  in  interpreting  the 
British  Horth  America  Act,  1867,    See  Remarks  of  Lord 
Sobhonse  in  Bank  of  Toronto  v.  Lambe  (1887)  12  A.C.  675, 
587,  when  counsel  advanced  the  doe  trine  of  McCulloch  v. 
Maryland ,  4  Wheaton  436,  and  Osborn  v.  United  States  Bank, 
9  Wheat on  738. 
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Section  91  of  the  Act  before  enumerating  "for  greater  cer- 
tainty", those  subjects  over  which  the  Dominion  government  shall 
have  "exclusive  legislative  authority",  provides  that  the  central 
Parliament  shall  "make  laws  for  the  peace,   order,  and  good  gov- 
ernment of  Canada,   in  relation  to  all  matters  not  coming  within 
the  classes  of  subjects  by  this  Act  assigned  exclusively  to  the 
legislatures  of  the  Prdainces."    It  is  this  clause  which  is 
usually  taken  to  place  residuary  powers  in  the  hands  of  the 
federal  authorities.    But  on  turning  to  section  92  wherein  are 
enumerated  those  subjects  over  which  the  Provincial  Legislature 
has  exclusive  control,   it  will  be  found  that  the  last  sub-sec- 
tion Ho.  16  reads:  "Generally  all  matters  of  a  merely  local  or 
private  nature  in  the  Province."    In  considering  the  force  of 
this  section  Lord  Watson  said  in  the  Ontario  Liquor  License  Act 
Case^  ^  that  it  appeared: 

"to  have  the  same  office  which  the  general  enactment  with 
respect  to  matters  concerning  the  peace,   order,  and  good 
government  of  Canada,   so  far  as  supplementary  of  the 
enumerated  subjects,  fulfils  in  S.  91.     It  assigns  to  the 
Provincial  Legislature  all  matters  in  a  provincial  sense 
local  wr  private  which  have  been  omitted  from  the  pre- 
ceding enumeration,  and,  although  its  terms  are  wide 
enough  to  cover,  they  were  obviously  not  meant  to  include 
provincial  legislation  in  relation  to  the  classes  of  sub- 
jects already  enumerated." 

Although  the  "peace,  order,  and  good  government  clause" 
is  residuary  in  form  yet  Lord  Watson  also  stated  in  the  same 
case  that: 


( 1 )    Attorney-General  for  Ontario  v .  Attorney-General  for 
I  7  Canada  (1896(  A.C.  348  (Liquor  License  Act  or  Local 

[/  Prohibition  Case.  ) 


"the  exercise  of  legislative  power  by  the  Parliament  of 
Canada,  in  regard  to  all  matters  not  enumerated  in  S.      i  . 

91,  ought  to  he  strictly  confined  to  such  matters  as  are/ A 
unquestionably  of  Canadian  interest  and  importance,  and  > 
ought  not  to  touch  upon  provincial  legislation  with  res- 
pect to  any  of  the  classes  of  subjects  enumerated  in  S. 

92.  To  attach  any  other  construction  to  the  general  power 
vhich,  in  supplement  of  its  enumerated  powers,   is  con- 
ferred upon  the  Parliament  of  Canada  by  Sect.  91,  would, 
in  their  Lordships'   opinion,  not  only  be  contrary  to  the 
intendment  of  the  Act,  but  would  practically  destroy  the 
Autonomy  of  the  Provinces.    If  it  were  once  conceded  that 
the  Parliament  of  Canada  has  authority  to  make  laws  appli- 
cable to  the  whole  Dominion,  in  relation  to  matters  which 
in  each  Province  are  substantially  of  local  or  private 
interest,  upon  the  assumption  that  these  matters  also 
concern  the  peace,  order,  and  good  government  of  the  Domin- 
ion, there  is  hardly  a  subject  enumerated  in  S.  92  upon 
which  it  might  not  legislate,  to  the  exclusion  of  the 
Provincial  legislatures."    But  "their  Lordships  do  not 
doubt  that  some  matters,  in  their  origin  local  and  pro- 
vincial, might  attain  such  dimensions  as  to  affect  the 
body  politic  of  the  Dominion,  and  to  justify  the  Canadian 
Parliament  in  passing  laws  for  their  regulation  or  aboli- 
tion in  the  interest  of  the  Dominion." 


As  this  interpretation  has  been  consistently  followed  in 
subsequent  cases^1^  before  the  Judicial  Committee,  it  must  be 
taken  as  settled  "that  the  use  of  the  word  residuum  as  indicat- 
ing any  real  principle  of  distribution  as  between  federal  and 

provincial  jurisdiction  is  entirely  out  of  place  under  the 

(  £) 

British  Horth  America  Act." 


In  this  brief  summary  of  the  relation  of  the  Provincial 
to  the  Dominion  government  in  Canada,  it  is  manifest  that  "what 


( 1 )  Attorn ey- Gen g r  al  of  Man i t oba  v.  Manitoba  License  Holders' 

Association  (lvO£)  A.C.  73,  City  of  Montreal  v.  Montreal 
Street  Railway  (1912)  A.C.  333,  Attorney-general  for 
Canada  v.  Atto ray- General  for  Alberta  (1916 )  A.C*  586. 

(2)  Clement:  The  Law  of  the  Canadian  Constitution,  p.  453, 

(Toronto"  1916)"  See  also  Lefroy:  Short  Treatise  on 
Canadian  Constitutional  Law,  p.  74,"  (Toronto",  1918). 
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ever  belongs  to  self-government  in  Canada  belongs  either  to 
the  Dominion  or  to  the  Provinces,  within  the  limits  of  the 
British  Uorth  America  AcU"^1)    The  division  of  powers  between 
the  local  and  central  governments  has  been  interpreted  as  being 
on  tru'e  federal  lines,  neither  government  being  the  delegate  of 
the  other,  but  e^ch  enjoying  autonomy  within  the  realm  of  its 
authority,  the  Dominion  government  having  assigned  to  it  all 
matters  dif  common  Canadian  concern,  the  Provincial  government 
all  matters  of  local  concern.    Dominion  disallowance,  we  submit, 
is  an  anomaly  which,  however,  in  essence  and  present  practice 
does  not  mar  the  federal  fabric.    The  advantages  accruing  to 
the  Dominion  from  its  use  on  occasions  when  local  action  threat- 
ened the  welfare  of  the  Union  have  well  off- set  its  employment 
at  times  in  violation  of  the  federal  principle  embodied  in  the 

act  as  a  whole.    Dominion  disallowance  is  to  be  brooked  on  the 

(g) 

grounds  of  expediency,  and  the  use  of  such  a  veto  power  will 
no  doubt  with  time  become  clothed  with  a  convention  of  the  con- 
stitution as  has  the  iioyal  veto  in  the  United  Kingdom. 


( 1 )  Attorney-General  of  Ontario  v •  Attorney-General  of  Canada 

(1&12)  4.C.  fen,  564.  " 

(2)  An  Act  of  Hova  Scotia  in  1921  changing  the  rule  of  the 

road  from  left  to  right  was  disallowed  until  Hew  Brun- 
swick should  also  conform  to  the  rest  of  the  continent. 
Such  an  act  went  into  effect  in  Hew  Brunswick  on  Decem- 
ber 1,  1922. 


£6 


II.     THE  RuLAT IGU  OF  TKa  DOIallUQfl  Affi)  PKQ7IHCIAL 
gQVEBBI£iIBTS  TO  THE  IMPKBIAL  GOYigliMSBT 

What  is  the  relation  of  Canada  to  the  constitution  of  the 
mother  country,  or,  to  put  the  question  in  what  is  now  the  more 
correct  form,  what  is  Canada's  status  in  the  constitution  of  the 
British  Commonwealth?     Is  Canada  a  nation?     To  ask  such  a  ques- 
tion is  to  open  up  a  discussion  which  at  once  throws  us  back 
to  a  scrutiny  of  definitions,  a  review  of  historical  develop- 
ments, and  a  study  of  changing  constitutional  conventions  with- 
in the  British  Empire,  all  of  which  is  beyond  our  present  scope, 
Even  if  we  were  to  indulge  in  such  a  discussion  it  is  doubtful 
indeed  if  a  definite  answer  could  be  reached  at  the  present 
time  when  there  is  so  much  conflicting  opinion  within  an  Empire 
whose  constitution  depends  largely  on  the  current  of  thought 
and  understanding.    During  the  debate  on  the  Irish  treaty 
before  the  House  of  Commons  in  December,   1921,  Mr.  Lloyd  Gecage 
admitted  that  dominion  status  was  practically  impossible  of 
definition  and  added  that  therein  lay  the  secret  of  its  success 
and  smooth  working.    A  logical  development  of  international  law 
has  on  occasion  to  give  way  to  statesmanship.    No  one  puts  this 
into  practice  more  often  than  those  in  control  of  the  internal 
and  external  relations  of  the  British  Commonwealth ,  as  witness 
the  arrangement  for  a  Canadian  Minister  at  Washington,^ 


(1)    Keith:  War  Government  in  the  Dominions,  pp.  172-176, 
( Oxford,  1921). 
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Foreign  observers  are  apt  to  judge  the  demand  and  attainment 
of  a  large  sphere  of  home  rule  and  its  concomitants  "by  the 
self-governing  dominions  as  being  the  evidence  of  an  effort 
to  throw  off  completely  the  Imperial  yoke.    But  such  is  not 
the  case.         Any  advance  toward  complete  autonomy  is  only  the 
result  of  a  move  to  further  their  economic  and  political  in- 
terests  with  British  and  foreign  communities.1    '     No  self- 
governing  dominion  is  so  shortsighted  as  to  forego  the  advan- 
tages of  Imperial  unity  by  a  declaration  of  independence. 
The  self-governing  dominions  of  the  British  Commonwealth  of 
flations,  therefore,   fall  short  of  complete  nationhood  to-day 
by  just  that  amount  of  curtailment  of  their  freedom  which  is 
felt  by  the  Imperial  and  Colonial  statesmen  to  be  requisite 

to  the  economic  and  political  interests  of  the  Empire  as  a 
( 3) 

whole.         These  statesmen  now  fully  appreciate  that  a  more 
specific  definition  would  seriously  embarrass  them  in  the 
solution  of  those  problems  of  Empire  which  the  future  still 
has  in  store. 


(1)  xtowell:  The  British  Srapire  and  World  Peace,  p.  173, 

( T  o  r  onto,  1922). 

(2)  Bowo.ll:  op.  cit.  pp.  182-186.    Borden*.  Cana'i  inn  Consti- 

tutional Studies,  pp.  l£t>-128,   (Toronto,  1922). 

(3)  Lewis:  The  International  status  of  the  British  Self- 

Qoverning  Dominions,  in  the  British  Year  Book  of  " 
International  -Law,  1922-1923,  p.  21,   (London,  1922), 
is  an  excellent  concise  review  of  the  subject.  See 
al30  Eastwood:     The  Organization  of  a  Britannic  Part 
nership,  chaps.  IV  and"v.  (LondonT  1922);  Keith: 
[Dominion  Home  Hule  in  Practice  (Oxford,  1921);  and 
Hall:  Tfie  British  Commorigveal th  of  nations  (London, 
(1920). 
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But  in  spite  of  the  indofiniteness  of  Canada's  stand lag 
both  in  the  constitution  of  the  Empire  and  in  international  law, 
she  still  has  some  vary  uei'inite  points  of  contact  with  the 
United  Kingdom  which  affect  the  main  object  of  our  enquiry.  To 
these  we  now  turn  our  attention. 


A.    Imperial  Legislation 


It  must  not  be  forgotten  that  Canada's  federal  system  takes 
its  legal  basis  from  a  statute  of  the  Parliament  which  sits  in 
London.    This  Parliament  is  the  sovereign  authority  of  the  B»- 
pire,^)     It  may  have  granted  legislative  power  to  the  self- 
government  dominions  but  yet  any  enactment  of  the se  local  govern- 
ments is  null  and  void  to  the  extent  to  which  it  is  repugnant 

(£) 

to  acts  passed  for  the  Empire  by  the  Imperial  Parliament. 

As  a  Canadian  judge  has  said: 

"The  supremacy  of  the  Parliament  of  the  United  T£in>?dom 
of  Great  Britain  and  Ireland  is  not  questioned  by  anyone. 
All  powers  exercisable  by  the  Parliament  01  uanada  or  by 
,  tTTeTTe^islature  of  any  province  of  Canada  are  ,  sub:)  ect  to 
the  sovereign  authority  of  that  Parliament.1"* ° 1 

What,  then,  is  the  range  of  authority  permitted  Canada  by 

the  British  florth  America  Actrr    How  far  does  other  Imperial 

Legislation  operate  in  Canada? 


(1)  Rout ledge  v.  Low,  L.R.  3,  S.  &  I.  App.  113  {1868);  Gallen- 

flor,  gykes  &  Coy,  v.  Colonial  Secretary  of  Lagos"]   ( 1091) 
A.C.  460,  466;  Regina  v.  College  of  Physicians,  44 
U.C.Q.B.  564  (167TTT" 

(2)  The  Colonial  Laws  Validity  Act,   1865,  £8  &  £9  Vie.  C.  63 

(Imperial),  was  passed  to  remove  all  doubt  as  to  this 
principle  in  the  constitution  of  tho  Empire. 

(3)  Algoma  Central  lUy.  Co.  v.  The  King,   7  Ex.  Ct.  K.  239,  £53 

(1901 ) ,   revor  i«i  in  ( 1903 )  A.C.  478 ,   but  no  doubt  was 
expressed  on  the  principle  of  the  quotation  from  Mr. 
Ju  a t  ic e  Burb id ge • 
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(  i )  T'ao  British  iaorth  ^moriea  18o7. 
a.    Objective  iiange  of  legislative  Power. 

As  the  authority  of  the  Dominion  or  a  Provincial  Legisla- 
ture in  Canada  springs  from  a  statute,   it  is  evident,   in  the 
oft  quoted  language  of  the  Privy  Council,  that  the  powers  of  a 
Canadian  government  are  "expressly  limited  by  the  act  of  the 
Imperial  Parliament  which  created  it,  and  it  can,  of  course,  do 
nothing  beyond  the  limits  which  circumscribe  these  powers." W 
We  have  already  referred  to  the  comprehensiveness  of  the  grant 
made  by  the  Act.    The  Dominion  Government  is  "to  make  laws  for 
the  peace,  order,  and  good  government  of  Canada,  in  relation 
to  all  matters  not  coming  within  the  classes  of  fiubjects. • • . 
assigned  exclusively  to  the  legislatures  of  the  Provinces,"  ' 
those  subjects  assigned  to  the  latter  being  "generally  all  mat- 
ters  of  a  merely  local  or  private  nature  in  the  Province." 
There  can  be  no  doubt,"  said  Earl  Loreburn  in  The  Supreme  Court 
Reference  Case  before  the  Privy  Council,   "that  the  powers  dis-- 
tributed  between  the  Dominion  on  the  one  hand  and  the  Provinces 
on  the  other  cover  the  whole  area  of  self-government  within  the 
whole  area  of  Canada.    It  would  be  subversive  of  the  whole  scheme 
and  policy  of  the  Act  to  assume  that  any  point  of  internal  solf- 

(1)  Retina  v.  3urah,  3  A.C.  889,   904  (1878). 

(2)  British  Horth  America  Act,  1867,  3ec.  91. 

(3)  Ibid,  See.  92  (16).    See  Hamilton,  Grimsby,  and  Bearosville 

.Railway  Co .  v.  Attorney-General  tor  Ontario  (1916)  ~ 
£  A.C  •  583. 

( 4 )  A 1 1  o  r:ae ;/-  Gen  era  1  f o r  On t ar  io  v .  Attorney-General  for  Canada 

(1912)  A.C.  571,  581  (  Supreme"  Co  art  inference  ~Case ) . 
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government  was  withheld  from  Canada." 

In  the  Supremo  Court  Soforenco  Case,  191£,  the  question 
raised  was  whether  it  was  in  the  power  of  the  dominion  govern- 
ment to  pass  an  act  authorizing  the  Governor- General  in  Council 
to  obtain  by  direct  request  answers  from  the  Supefme  Court  of 
Canada  on  questions  both  of  law  and  fact,  and  also  within  the 
power  of  the  Provincial  Governments  to  pass  similar  acts  re- 
quiring their  own  courts  to  answer  questions  put  by  the  provln- 
Cial  executives.^- Although  no  authority  for  enactments  of  this 
nature  was  found  within -the  Act,  yet  the  legislation  in  question 
was  held  valid*    Earl  loreburn  said,   "In  the  interpretation  of 
a  completely  self-governing  constitution  founded  upon  a  written 
organic  instrument,  sue h  as  the  British  iflorth  America  Act,  if 
the  text  is  explicit  the  text  is  conclusiye ,  alike  in  what  it 
directs  and  what  it  forbids,...  Again,   if  the  text  says  nothing 
expressly,  then  it  is  not  to  be  presumed  that  the  constitution 
withholds  the  power  altogether.     On  the  contrary,  it  is  to  be 
taken  for  granted  that  the  power  is  bestowed  in  some  quarter 
unless  it  be  extraneous  to  the  statute  itself  (as,  for  example, 
a  power  to  make  laws  for  some  part  of  His  Majesty's  dominions 
outside  of  Canada)  or  otherwise  is  clearly  repugnant  to  its 
sense, "( 1 ) 

In  this  and  many  other  opinions  the  Judicial  Committee  " 
has  proved  to  be  the  guardian  of  the  genius  of  British  insti- 
tutions that  have  been  eet  up  and  developed  throughout  the 

(1),   A 1 1 o rn e y - G e n er a  1  f o r  C rt t r,.r i c  v.  Att erne y~ Gen eral  for  Canada 
( 191L )  A.C.  571,  581  (Supreme  Court  Reference  Case.)  ' 
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Empire.    Then  again  it  is  well  settled  that  the  British  IJorth 
America  Act,  "conf erred  powers  not  in  any  sense  to  he  exercised 
by  delegation  from  or  as  agents  of  the  Imperial  Parliament." 
The  Dominion  Government  is  not  a  delegate,*    '  nor  is  the  Pro- 
vincial Government They,  therefore,  have  no  constitutional 
difficulty  in  delegating  to  commissions  and  munici^ll  bodies 

the  power  to  make  regulations  and  by-la*s  which  they  themselves 
(3) 

could  exercise.  And   since  the  legislatures  are  not  alegates 

there  is  no  one  but  the  local  electorates  to  question  the  dis- 
cretion with  which  they  carry  out  their  authority  under  the  pro- 

(4) 

visions  of  the  British  Horth  America  Act.  Delegation,  how- 

ever, which  amounted  to  abdication  would  raise  a  serious  con- 
stitutional question;  for  as  Viscount  Haldane  said  in  the 
Initiative  and  xleferendum  Case,  a  Provincial  legislature  cannot 

"create  and  endow  v.  ith  £ts  own  capacity  a  nevv  legislative  power 

( 5 ) 

not  created  by  the  act  to  which  it  owes  its  own  existence.*1 

To  sum  up:    The  objective  range  of  legislative  authority 
in  any  of  the  Canadian  governments  is  controlled  by  the  British 
Borth  America  Act  and  those  governments  nave  no  powers  which 

(1)    Attorney-General  for  Canada  v.  Gain  (1906)  A.C.  542. 

(£)    Hodge  v.  The  Queen,   9  A..C.  11?  (13.83);  Dobie  v.  The  Tom- 
poraIitio8  Board,   7  A.C.  136  (1882). 

( 3 )  Attorney-General  for  Ontario  v .  Attorney-General  for  the  » 

Dominion  (1896)  A.C.  348,  364  (Liquor  License  Act  Case) . 

(4)  Biel  v.  The  Queen,  10  A.C.  675,   (1885);  Webb  v.  Ontario 

ri897)  A.cTbl,  88. 

(5)  (1919)  A.C .  935,  945. 
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are  not  expressly  or  impliedly  granted  by  that  aet.^  2! ha 
ambit  of  these  powers ,  however,  is  interpreted  as  being  co- 
extensive with  the  function  oi  sell -government  within  an  empire. 

b.    Territorial  Kange  of  Legislative  power 

Whether  the  Canadian  government  can  enact  legislation 
which  shall  operate  outside  its  territory  is  of  such  slight 
relevance  to  our  present  topic  and  is,  in  fact,   so  unsettled 
on  the  authorities  both  lay  and  judicial,  that  wa  merely  indi- 
cate the  present  trend  of  thought  on  the  question. 

In  the  case  of  Macleod  v.  The  Attorney-General  for  Mew 
12) 

South  A  ales'  *" ;  The  Privy  Council  indicated  that  it  *was  a  weli- 
known  and  well  considered  limitation"  that  a  new  colony  could 
only  legislate  for  tbo  se  actually  within  its  jurisdiction  and 
that  any  effort  to  enlarge  their  jurisdiction  "would  be  incon- 
sistent with  the  powers  committed  to  a  colony. But  the 
case  of  The  Attorney- General  for  Canada  v.  Cain^ ^>  has  since 
adopted  a  more  liberal  view,     In  that  case  an  Act  of  the  Can- 
adian Parliament  authorizing  the  arrest  and  deportation  by  sea 
of  prohibited  immigrants  was  held  to  be  a  valid  sxercise  of 
colonial  legislative  authority.    Their  Lordships  said  that  in 
view  of  the  plenary  authority  given  to  the  Dominion  Government 
in  the  British  Itforth  America  Act  i  hey  had  the  "power  to  impose 
*chat  extra-territorial  constraint  which  is  necessary  to  enable 

(1)  Hex  v.  Crewe,   2  K.B.  576,   612-13  (1910). 

(2)  (1691)  A.C.  455. 

(3)  Of  course  Canada  could  keep  an  alien  from  coming  into  the 

country.     Musgrove  v.  Chung  Teeong  Toy  (1891)  A.C.  272. 

(4)  (1906)  A.C.  542. 
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them  to  expel  those  aliens  from  their  borders  to  the  same  extent 
as  the  Imperial  government  could  itself  have  imposed  the  con- 
straint for  a  similar  purpose  had  the  statute  never  been  passed." 
Indeed  Sir  John  Salmond  contends  that  there  "is  no  genuine  rule 
of  substantive  constitutional  law  which  prevents  a  colonial  leg- 
islature from  enacting  such  extra-territorial  prohibitions  or 

authorisations  as  may  be  required  for  the  peace,  order,  and  good 

( p ) 

government  of  the  enactments  of  the  Imperial  Parliament."*   '  Bnt 

as  the  question  is  still  largely  in  doubt*   '  Canada  has  now  on 

foot  an  effort  to  have  an  amendment  added  to  the  British  Horth 

(4) 

America  Act  which  will  embody  tb is  principle*         It  is  obvious 
that  the  doctrine  of  exterritoriality  rsiseB  rcme  of  the  most 
delicate  problems:  with  respeet  to  Canada's  imperial  end  inter- 
national status. 

As  to  the  Provincial  governments  there  is  more  certainty 
on  the  question  of  the  territorial  renge  of  their  enactments. 
This  is  due  in  part  to  the  circumstance  of  their  being  members 

(1)  (1906)  A.C.  at  547. 

( 2 )  Sa 3 mo nd :  The  Limitations  of  Colonial  Legislative  Power 

in  33  Law  Quarterly  Heview,   117  (1917). 

(3)  WJee  Clement:     The  Law  of  _the_  Canadian  Constitution, 

\  pp.  65-116  (Toronto,  I91G]";  Lefroy:  Short  Treatise  on 
Canadian  Constitutional  Law,  pp.  79-80,  and  footnotes 
( Toro  at  o,  1918)  ;  Keith:  Responsible  Crovernment  in  the 
Dominions,  I,  372-401  (Oxford,  1912). 

^4)      ?or  the  problems  which  such  an  amendment  would  raise,  see 
I  Keith:  ilxtra-Ter rit orial  Legislation  in  Journal  of 

/li  Comparative  Legislation  and  International  Law,  3rd  Ser., 

?•        in,  Tsrrmn:  
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of  the  federal  union^  but  mainly  to  the  explicitness  with  which 
their  powers  are  defined  in  the  British  Uorth  America  Act.  Sec- 
tion $E  of  the  Act  is  carefully  drafted  with  the  limitation  of 
"Provincial",  "in  the  Province",  added  to  each  subject  which  is 
assigned  to  the  local  legislature  for  its  exclusive  jurisdiction. 
That  the  territorial  range  of  provincial  legislative  authority, 
therefore,  cannot  go  beyond  its  geographical  area  is  a  matter  of 

statutory  limitation.    Ho  province  can  pass  laws  to  operate  out- 

(2) 

side  its  own  territory,        and  no  tribunal  established  by  a  prov- 
ince can  exta&d  its  precast?  beyond  tbe  province  so  as  to  subject 

( 3) 

persons  or  property  elsewhere  to  its  deeisxoii3.  '  Provincial  ter- 
ritory is  taken  to  include  bays  and  bodies  of  water  inter  fauces 

torrae. ^    Public  haibours,  however,  are  tho  property  of  the 

( 5 ) 

Dominion  Government  under  tho  British  North  America  Act.*  '* 

(1)  V.hen  a  field  of  legislation  is  within  the  competence  both  of 

the  dominion  and  the  Provincial  legislatures  and  both  have 
legislated,  the  dominion  act  muse  prevail.    La  Qompagnie 
drolique  de  St.  Francis  v.  Continental  Eeat  and  Light  Co. 

risosjl.c.  194".  

(2)  Woodruff  v.  Attorney-general  for  Ontario  (1908)  A.C.  508; 

Boyai  Ban.*  of  Canada  v.  g he  King  (1913)  A.C*  293;.  but  see 
Bank  of  Toronto  v.  Lambe  (1887)  12  A.C.  575;  Workmen's 
Compensation  Board  v.  Canadian  Pacific  Ry.  Co.  (1920) 
A.C.  184 •     In  the  last  case  viscount  Haldane  uses  the 
expression,  "Subject  of  a  Province"  at  p.  191. 

(3)  Peacon  v.  Chad  wick  (1901)  1  Ont .  L.A.  <34u;  i^x  parte  ali 

TT920)  1  W.W.R.  661  (Alberta).     The  AdminisWt  iorTof 
Justice  Act,  1920,  10  and  11  Geo .  5~  C .51,   sees.  9-14, 
provides  for  the  reciprocal  enforcement  of  judgments  in 
the  United  Kingdom  and  other  parts  of  the  British  Domin- 
ions and  that  jurisdiction  may  be  taken  over  by  a  non- 
resident doing  business  within  the  territory  of  the  court 
provided  the  process  employed  could  reasonably  be  cal- 
culated to  give  notice. 

(4)  Rex  v.  Meikleham  (1905),  11  Ont .  366. 

(5)  British  florth  America  Act,18o7,  Sect.  108  and  Schedule  3. 

See  Att  orney~Greiicral*"Tor  Canada  v.  Attorney-General  for 
Ontario,  Quebec  and  Hova  Scotia  (1698)  A Tc.  700.    As  "to" 
when  a  harbour  becone  s  a  public  harbour,  see  Attorney- 
General  for  Canada  v.  Ritchie  Contracting  and  Supply  Go. 
.   (1919)  A. G.  999. 
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c .    Constituent  Range  of  Legislative  Power 

Canada  is  the  only  one  of  the  self- governing  dominions 
that  is  denied  the  power  to  alter  "by  herself  the  essential 
features  of  the  Dominion  Constitution^.    The  British  Uorth 
America  Act  permits  the  Provinces  to  strand  their  constitutions 
excepting  the  office  of  Lieutenant-Governor/      but  is  silent 
as  po  a  similar  power  in  the  feiLexsdU go vernmont .     It  is  diffi- 
cult, therefore,  to  imply  any  such  power  from  the  "peace,  order, 
and  good  government*  clause.    That  cj'iuse,  as  Lord  Loreburn 

(3) 

said  during  the  argument  of  the  jujorgma  Court  deferences  Case 
>)?)t>8  not  "involve  the  faculty  of  ro-writing  the  whole  consti- 
tution. **  4  * 

There  is  no  doubt  that  the  Imparl?  I  Parliament  would  grant 
Canada  the  same  authority  to  amend  its  constitution  as  obtains 
in  the  other  dominions  provided  that  JToderal  and  Provincial  gov- 
ernments could  agree  to  such  an  alteration  of  the  British  Uorth 
America  Act.    However,  Quebec  alone  will  not  sanction  the  step, 
fearing  that  it  might  lead  to  undermining  the  security  of  the 
French  language  and  the  fctom&n  Catholic  religion  which  the  Act 
in  its  present  form  guarantees, ^ & ^  and  the  Imperial  Parliament 

(1)     See  Eastwood:  The  Organization  of  a  Britannic  Partnership, 
p.  4t-u  (2^ancEester,'"19££)  for  ?  brief  description  of 
how  constitutional  amendments  are  secured  by  the  other 
Lominj.ons  • 

British  Eorth  America  Act,  1867,  sec.  92  (1). 

(3)  (191£)  A.C.  571. 

(4)  See  lefroy:  Short  Treatise  on  Canadian  Constitutional  Law, 

176,   fu  7B"  (Toronto,  1918 ) . 

{£>)     British  Horth  /.ure-rica  Act,   1667,   seen.  93,  133. 
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is  unwilling  to  open  the  door  even  to  the  possibility  of  an 
impairment  of  the  concessions  made  to  Quebec  in  1867.    But  when- 
ever all  Canadian  parties  concerned  have  desired  amending  en act - 

(1 

ments  the  Imperial  Parliament  has  never  hesitated  to  pass  them, 

so  that  Canada's  constituent  range  of  legislative  authority  is  in 

(2) 

substance  as  broad  as  that  of  any  of  the  other  dominions. 


As  to  the  constituent  range  of  authority  in  the  Provinces 
we  have  seen  that  they  are  only  limited  by  the  Act  of  1867  in 

one  respect,  namely,  their  power  to  change  the  fedesal  link,  the 

(3) 

office  of  the  Lieutenant-Governor.         Although  this  limitation 
"does  not  inhibit  a  statutory  increase  of  duties  germane  to  the 
office",  4^  it  has  been  found  by  the  Judicial  Committee  to  pre- 
sent an  impediment  to  the  adoption  of  the  Manitoba  Initiative 
ana  referendum  Act1  *     of  1916.    They  lie  Id  that  the  Act  in  ques- 


(1)  The  following  amendments  have  bsen  made  to  the  British 

North  .uueriea  Act  of  1867;   (1871)  34  and  35  Vict., 
c.  28;  to  permit  the  Canadian  Parliament  to  establish 
new  provinces  from  its  territories;  (1875)  38  and  39 
Vict.  c.  38;  to  permit  the  Canadian  Parliament  to  de- 
fine its  privileges,  immunities  and  powers  other  than 
legislative;  (1886)  49  and  50  Vict., "35:  to  fix  the 
representation  of  the  territories  in  Parliament;  (1907) 
7  Edw.  7,  c.  11:   to  reapportion  the  subsidies  to  the 
Provinces;  (1915)  5  and" 6  Ceo.  5,  c.  45:  to  alter  the 
Constitution  of  the  oeuate;  (1916j  6  and  7  Geo.  5, 
c.  19:  to  prolong  the  life  of  Parliament  for  a  year. 

(2)  See  Dicey:  Law  of  the  Constitution,  p.  106  fu.  (8th  ed . 

London,  1915  J • 

(3)  Brit i ah  JJorth  America  Act,   3.867,  sec,  92  (1). 

(4)  At  torna  y-G  on  oral  oS  Canada  V.  Att  orney-Gea  ere.l  of  Ontario, 

(1890)   20  Ont.  Hep.  22T,  24TT 


(5)     6  Geo.  5,  c.  59  (Manitoba). 
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tion  under  certain  circumstances  required  a  proposed  law  to 
be  submitted  to  a  body  of  voters  totally  distinct  from  the 
legislature  of  which  the  Lieutenant-Governor  was  the  consti- 
tutional hear),  and  that  as  he  was  rendered  powerless  to  prevent 

eueh  a  law  from  being  put  on  the  statute  books  if  approved  by 

(1) 

a  majority  of  those  voters,  it  was  invalid.         Lord  Haldane 
said  that  the  British  Horth  America  Act  "intrusts  the  legis- 
lative power  in  a  province  to  its  legislature,  and  to  that 
legislature  only."    He  added,  however,  that  there  was  no  doubt 
that  the  legislature  may  seek  the  aid  of  safeerd  inate  agencies, 
but  for  it  "to  create  and  endow  with  its  own  capacity  a  new 
legislative  power  uot  created  by  the  act  to  which  it  owes  its 
own  existence"  raised  a  grave  constitutional  question,  we 
shall  postpone  a  further  enquiry  on  this  question  until  we 
discuss  in  full   the  topic  o1  legislative  delegation.  Suffice 
it  to  say  for  the  moment  that  while  the  Judicial  Committee 
were  able  to  put  their  decision  on  the  technical  ground  that 
the  Act  in  cuestien  interfered  with  the  office  of  Lieutenant- 
Governor,  yet  what  seems  to  have  influenced  them  more  was  that 
there  was  too  wholesale  a  delegation  of  legislative  power  in  a 
eomnunity  where  the  British  principle  of  the  supremacy  of  Par- 
liament might  be  supposed  to  obtain.     In  view  also  of  the 


(1)     In  re  The  Initiative  and  Heferendua  Act  (1919)  A.C.  935 
affirming  doei^  on  of  Court  of  Appeals  of  Manitoba 
in  27  Man.  L.H.  1:  which  was  criticised  in  37  Oanad ian 
Law  Times,  3.34,   (1917).    Iho  Judicial  Committee  depre- 
cated  the  fact  that  the  Supreme  Court  of  Canada  had 
not  been  given  an  opportunity  to  pass  on  the  question. 
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peculiar  merits  of  Parliamentary  government  in  its  responsive- 
ness to  popular  control  and  of  the  questionable  advantages 
of  the  initiative  and  referendum,  we  submit,  that  the  decision 
of  their  Lordships  was  a  wise  stroke  of  statesmanship,  never- 
theless, if  a  more  carefully  drafted  Initiative  and  Referendum 
Act  were  to  come  before  the  Privy  Council,  there  is  every 
reason  to  believe  that  they  would  hold  it  intra  vires .  There 
was  evidence  of  this  in  the  recent  decision  of  The  King  v. 
Mat  Bell  XiquArs  ltd  In  that  ease  the  respondent  had 

been  convicted  under  an  Aloorta  statute,  which  had  bean  passed 
by  the  legislature  »nd  assented  to  by  the  Lieutenant-Governor 
by  virtue  of  a  mandate  secured  thi ough  the  initiative  under  a 
local  Direct  Legislation  Act.'        Uni ©f  tunately  tne  incompet- 
ency of  the  3 egi&lature  under  such  circumstances  was  not  raised 
in  the  argument,  nor  waa  the  effect  of  the.  popular  mandate, 
upon  the  assort  of  the  Lieutenant-Governor  considered.  The 
Boarc  said,  however,  that  there  was  no  reason  to  impugn  a 
statute  duly  enacted  under  such  circumstances.    They  took  the 
force  O-l  the  initiative  to  be  little  diJ^***»t  from  that  of 
any  other  expression  of  the  will  of  the  majority  of  the  elec- 
torate and  that  it  would  be  absurd  to  hold  a  statute  invalid 
because  passed  pursuant  to  a  iaandate  ascertained   in  a  noval 
way*    Ttoay  added  further  th&t  mien  the  British  North  tkraerica 
Act  said  that  "in  each  province  the  legislature  may  exclusively 


(1) 
(2) 


Z1 


make  laws  in  relation  to  matters  coming  within  the  classes 
of  subjects"     1  enumerated,  that  it  was  to  he  taken  to  mean 
exclusively  of  any  other  legislature  ana  not  of  any  other 
volition  than  that  of  the  1  ogislature  itself.     It  would  seem, 
therefore,  4ha4  as  if  the  Judicial  Committee  were  prepared 
to  abate  somewhat  the  force  of  their  decision  in  the  Manitoba 
Case  and  to  permit  a  restriction  of  the  veto  of  the  Lieutenant- 
Governor.    There  is  i-eally  very  little  danger  in  the  initi- 
ative and  referendum  legislation  becoming  8  source  of  danger 
to  the  federal  principle  in  Canada  fox  no  such  act  could 
possibly  be  int  ra  vires  if  it  denied  tLe  Dentin  ion  power  of 
disallowance. 

The  attitude  of  the  Privy  council  in  the  Hat  Bell  Liquors 
Gatoe  follows  from  the  stand  taken  in  the  prior  case  of  Mc- 
Gawiey  v.  The  King(  ^  on  appeal  from  Australia.    Speaking  of 
the  legislative  authorit y  granted  to  the  colonies,  the  Board 
said:  *Cen»iet#mtly  with  the  genius  oi  the  British  people 
what  wat.  given  was  given  completely,  and  unequivocally,  in 
the  belief  fully  justified  by  the  event,   that  these  young 
communities  would  successfully  work  out  their  own  constitu- 
tional salvation."    Accordingly  where  the  Imperial  Parliament 
had  permitted  the  Colonial  government  within  limits  dicftated 
by  the  exigency  of  Imperial  control  to  draft  its  ov.n  consti- 
tution and  to  reduce  it  to  a  written  document,  the  Privy 


(1)     Sec.  92. 

(£)     (19E0)  A.C.  691. 
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Council  held  nevertheless  that  such  constitutions  were  not 
to  be  considered  the  supreme  law  of  the  land.     They  were 
flexible  and  not  rigid  constitutions.     Where  as  in  McCawley 
v.  The  King  an  act  was  passed  which  was  inconsistent  with 
the  written  constitution  of  Queensland  but  yet  within  the 
authority  vouchsafed  her  by  the  Imperial  Parliament,  the 
Judicial  Committee  held  that  to  that  extent  the  constitu- 
tion had  been  modified  and  a  special  amendatory  process  was 
not  twsoesaary, 

(  ii )     Oth.gr  Iiapnrinl  Legislation 

Imperial  legislation,  apart  from  the  British  Worth  Amer- 
ica /vet,  which  is  in  force  in  Canada  may  be  roughly  divided 
into  that  which  existed  before  and  that  which  existed  after 
tha  foundation  or  eonauert  of  those  colonies  which  went  to 
mn\e  up  the  Dominion.    As  to  the  British  statute  law  which 
existed  prior  to  such  time,  all  but  the  Provinces  of  liova 
Scotia,  Prince  Steward  Inland,  and  Hbvj  Bruriswick,  have  stip- 
ulated by  special  enactment  tne  extent  to  which  it  was  to  be 
followed  in  so  far  as  they  wore  authorized  so  to  prescribe. 
In  the  Maritime  Provinces  there  i 8  no  statute  and  it  has  been 
for  the  courts  to  decide  whether  smcfe  Imperial  legislation 
is  to  be  followed.     In  general,  "British  statutes  ha#e  been 
denied  operative  ioree  in  Hova  ocotia  unless  clearly  applic- 
able, while  in  iiew  Brunswick  the  tenoeney  at  least  of  the 
early  authorities,  seems  to  have  been  not  to  reject  'hem 
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unless  clearly  applicable ^     In  Quebec  by  statute^)  the 
iinglish  criminal  law  was  put  in  force  but  as  to  property  and 
civil  rights  the  Privy  Council  has  interpreted  the  act  to 
mean  that  "the  French  law  as  it  existed  at  the  time  of  the 

(3) 

Cession  of  Canada,  and  not  the  iinglish  law"  was  to  Dbtain. 

As  to  Imperial  enactments  down  to  1865  the  courts  en- 
forced the  rule  of  construction  to  the  effect  that  all  Brit- 

.  (4) 
ish  legislation  was  prima  facie  for  the  United  Kingdom 

and  that  it  did  not  apply  to  a  colony  unless  "made  applicable 
to  such  colony  by  the  express  words  or  necessary  intendments." 
In  1865  the  Colonial  Laws  Validity  Act        was  passed  and 
this  rule  expressly  enunciated.     The  act  further  provided 
that  any  colonial  law  repugnant  to  an  Imperial  Act  or  regu- 
lation extending  to  the  colony  should  to  that  extent  be  void 

(6) 

but  to  that  ertent  only.  It  is  this  Act,   therefore,  which 

controls  the  force  of  Imperial  legislation  so  far  as  the  col- 
onies are  concerned.    But  judicial  interpretation  also  plays 
its  part.    Uot  only  do  the  words  "necessary  intendment"  in 
that  Act  call  for  interpretation  which  affects  the  law  of  the 


(1)  Clement:  The  Law  of  the  Canadian  Constitution,  p.  282 

( Tor  onto ) ,  1916.     The  general  subject  of  English 
Law  Introduction  is  covered  in  his  Chapter  XIV. 

(2)  Quebec  Act,   1774,  14  Geo.  3,  e.  83,  s.  8. 

(3)  The  Citizens  Insurance  Co.  v.  Parsons  (1881)  7  A.C. 

— si,  no.  

(4)  Rout  ledge  v.  Low  (18G8)  L.H.  3  E  and  I  App.  100,  113. 

(5)  29  and  30  Vict.,  c.  63  (Imperial). 

(6)  Ibid,  Sees.  2  and  3. 


3 


42 

colonies*1^  but  the  word  "exclusive"  with  reference  to  legis- 
lative authority  of  the  Canadian  governments  under  the  British 
Borth  America  Act  iiself  require  judicial  examination.     The  fet- 
ter has  been  repeatedly  held  not  to  mean  exclusive  of  Imperial 
( 2 ) 

legislation.         Such  a  construction  necessarily  follows  from 
the  doctrine  of  the  paramountcy  of  the  Imperial  Parliament. 

But  although  no  one  questions  the  paramountcy  of  the 
British  Parliament,   it  does  not  follow  that  laws  are  being 
passed  v.hich  interfere  with  the  internal  government  of  the 
Dominions  against  their  wishes.     British  colonial  policy  has 
gradually  devoloped  a  convention  of  what  may  be  called  the  con- 
etitution  of  the  Empire     '  and  to-day  any  piece  of  legislation 
iatended  to  apply  in  the  colonies  would  in  the  great  majority 
of  cases  contain  a  clause  to  the  effect  that  the  act  was  not 
to  extend  to  a  self-governing  dominion  unless  declared  by  the 
legislature  of  that  Dominion  to  bo  so  in  force.*4' 

(1)  See  Callenaar  aykes  and  Go.  v.  Colonial  Secretary  of  Lagos 

(1891)  A.C.  460,  466-7;  Hew  Zealand  Loan  and  ikercantile 
Co .  v.  Morrison  (1896]  A.C.  349,  367-6. 

(2)  Augers  v.  Cue en  Insurance  Co.  (1680)  16  Can.  L.J.  198, 

204;  omiles  v.  Be If or a  (1879)  1  Ont .  A.R.  442,  447-8; 
Tai  Sing  v.  Maguire  (1876)  1  B.C.  (pt.  1)  101,  107. 

( 3 )  Ea Id ane :  The  Constitution  of  the  Empire  and  the  Develop- 

ment of  its  Councils  in  Journal  of  the  Society  of  Corn- 
pa  rat  ive  Legislation  and  International  Law,  B.S.  No. 
IX ,  p .  "TTXLo  nd  on,  1902);  Lewis;  I  he  International 
Status  of  the  British  Self -Governing  Dominions,  in 
British  Year  Book  of  International  Law,  1922-23,  p.  21, 
(  London,   19 22"]^ 

(4)  Seo  Imporial  Copyright  act,  1911,  1  and  2  Geo.  5,  c.  46, 

3.  26.    Eel to  believed  the  time  ripe  for  abrogation 
of  the  idea  of  the  supremacy  of  Imperial  legislation. 
See  The  Canadian  constitution  and  eternal  delations 
/  in  The  Journal  of  Comparative  Legislation  and  Inter- 
1  3d  ser.,  vol.  I,  part  1,  p.  7,  10-11  (l.vi9"]T~ 
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There  is,  however,  a  large  field  in  which  the  Imperial 
Parliament  still  performs  one  indispensable  function  for  a 
commonwealth  of  nations  that  desire  to  act  as  a  unit.  This 
is  in  "the  carrying  out  of  foreign  policy  and  treaty  obliga- 
tions, or  other  matters  of  internal  interest  in  which  either 
uniformity  or  extra-territorial  application  is  required. m*^} 
Thus,  acts  with  respect  to  succession  to  the  Crown,  natural- 
ization, extradition  of  fugitive  offenders,  merchant  shipping, 
appeals  to  the  King  in  Council,  reciprocal  enforcements  of 

judgments  in  the  courts  of  various  colonies,  the  army,  navy, 

( g  \ 

and  colonial  defence  generally,1    '  ^re  still  within  the  pur- 

( 3  \ 

view  of  the  central  parliament  of  the  empire,     f    Again  the 
colonial   legislatures  benefit  from  the  validity  which  the 
Imperial  Parliament  can  stamp  ex  post  facto  any  doubtful 
local  legislation.    Thus  an  Act  of  1871  established  the  val- 
idity of  the  Canadian  legislation  of  1869  and  1870  respecting 
the  administration  of  the  Northwest  Territory  and  Manitoba 
upon  which  doubt  had  been  cast.    Disputed  boundary  lines  be- 
tween colonies  will  also  be  settled  or  ratified  ex  post  facto 
as  the  situation  demands.    The  Imperial  Parliament  alone  has 
the  authority  to  legislate  on  such  matters. 


(1)    Keith:  Responsible  Government  in  the  Dominions.  Ill, 
1316,   (Oxford,  1912). 

{£)     Borden:  Canadian  Constitutional  Studies,  pr>.  97-103, 
(  Tor  o nto,  l^l'ri]  . 

(3)    See  Clement:  op . c it .  Chap.  IX  to  XIII  incl. 


44 


B.    The  Grown 

Having  seen  to  what  extent  the  Crown  in  Parliament  is 
the  supreme  legislative  authority  for  the  Empire,  we  now  turn 
to  consider  briefly  the  position  of  the  Crown  in  its  Sxeuu- 
tive  capacity.    The  key  to  this  position  is  to  be  found  in 
the  oath  which  the  Sovereign  takes  on  coronation*,  "to  govern 
the  people  of  this  United  Kingdom  of  Great  Britain  and ; Ire- 
land and  the  Dominions  thereto  belonging  according  to  the 
statutdjB_JUi ..Parliament  agread~~on  and  the  respective  laws  and 
customs  of  the  same.1'    The  Crown,  therefore,   is  one  and  in- 
divisible throughout  the  iSrapire*"^'  and  not  only  takes  part 
in  their  law-making,  but  is  the  highest  and  ultimate  source 

( 2 

of  all  executive  authority  in  the  self-governing  dominions. 
The  prerogatives  of  the  Sovereign  obtain  in  Canada  as  in  the 
United  kingdom  except  where  limited  by  Imperial  statutes  or 
local  law  validly  enacted,  and  the  customs  of  the  constitu- 
tion. (  ;) 

The  effect  of  these  general  and  well  settled  principles 
will  now  be  considered  more  extensively  in  so  far  as  Canada 
is  concerned . 


ftilliaas  v.  Hogarth,   (1906)  A.C.  551. 

(£)    British  North  America  Act,  18b7,  sec.  6, 

(3)     He  Lcrd  Bishop  of  flatal  (1865)  3  Moo.  P.C.     (U.S.  148); 

ConimerciaT"  Cable  Co.  v.  Newf  oundland  (1916)  2  A.C 
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{ i)    Foreign  Relations 

The  extent  to  which  the  Grown  through  one  of  its  Ifpper- 
iaj.  Ministers  may  alone  negotiate  treaties  for  the  self-govern- 
ing dominions  is  at  present  a  subject  of  warm  debate  among 
colonial  statesmen.    Certain  it  is,  however,  that  no  treaty, 
in  whatever  way  negotiated,  which  "involves  either  a  charge  on 
the  people  or  a  change  in  the  law  of  the  land"  can  be  carried 
into  effect  without  Parliamentary  sanction. It  may  now  be 
considered  established  as  a  convention  of  the  constitution  of 
the  Commonwealth  that  any  treaty  affecting  s\ich  interests  in 
the  self-governing  Dominion  will  not  be  binding  therein  without 
its  first  being  adopted  by  the  loctl  government  before  ratifi- 
cation by  the  Crown.     Once  a  treaty  is  ratified,  the  Federal 
Government  in  Canada  has,  under  the  British  Worth  America  Act, 
1867,  the  authority  to  provide  the  necessary  legislation  and 
machinery  to  carry  out  its  measures  for  the  wfes  Dominion  as 
a  whole,* cy     By  constitutional  practice  the  Dominion  authori- 
ties will  not  sanction  a  treaty  without  the  consent  of  the  prov- 
inces where  the  subject  natter  is  such  as  to  fall  within  the 
exclusive  jurisdiction  of  tho  Provincial  government,1   '  Once 

adopted,  the  treaty  is  binding  on  the  provinces  and  any  legis- 

(4 ) 

lation  repugnant  to  it  is  inoperative.  ' 

(1)  Anion;  Law  and  Custom  of  the  Constitution,  2n4  ed.  Pt.  II, 

p.  297  (Oxford^  1896) .     On  Canada'  freedom  to  negotiate 
commercial  treetiss  see  Porritt;  Fiscal  and  Diplomatic 
Freedom  of  the  British  Overseas  Dominions,  p .  "198. 
(Oxford,  ) . 

(2)  British  Sort fa  America  Act,  1667,  sec.  132. 

(5)    Keith:  Responsible  Government  in  the  Dominions,   III,  p. 1122 
(Oxford,  1912), 

(4)     In  re  Makane  and  Oka z oka  (1908)  13  B.C.  370;   In  re  The  Jap- 
anese Treaty  Act  of  1913  (1920)  56  D.L.R. 
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Should  the  Imperial  Parliament  under  the  growing  con- 
stitutional practice  incorporate  in  a  treaty  a  proviso  that 
it  was  not  to  affect  the  self-governing  dominions  until 
adopted  by  thein,  it  is  to  be  observed  that  the  Crown  on 
advice  of  its  Imperial  ministers  may  still  resort  to  the 
power  of  disallowance  to  prevent  any  legislation  repugnant 
to  the  treaty, 

( ii)    Pis  a  11  owance 

All  bills  passed  by  the  Dominion  legislature  and  assent- 
ed to  by  the  Governor-General  in  the  King's  name  are  forward- 
ed to  the  Secretary  of  State  for  the  Colonies  in  London.  The 
British  Horth  America  Act  provides  that  within  two  years  from 
the  receipt  of  any  bill  the  King  in  council  may,  if  he  sees 
fit.  disallow  it,   such  disallowance  to  take  effect  on  the 
date  of  signification  being  made  through  the  Governor-General 
to  the  Houses  of  Parliament  in  Ottawa.^ ^*     Only  one  such  Aet 
has  been  voided  in  this  way.     It  was  passed  in  1873  and  was 
disallows  a  on  the  ground  that  it  was  ult ra  vires  and  not  lor 
reasons  of  Imperial  policy.     In  1675  an  amendment  to  the 

British  Berth  America  Act  was  secured  Khleh  covered  the  mat- 

(  2 ) 

ter  in  question. '    '     The  power  of  disallowance  by  the  King 
in  Council  has,  however,   been  smothered  by  a  convention  of 
the  constitution  and   to-day  its  force  as  an  instrument  of 
control  over  ths  self-governing  may  be  said  to  be  dead. 


(1}     See,  56. 

(2)    Keith:  Responsible  Government  in  the  dominions,  II, 
p.  1031.     (Oxford.  1912). 
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Closely  allied  with  the  Imperial  disallowance  is  the 
power  in  a  Governor-General  to  withhold  his  assent  to  a  bill 
j  olio  wing  instructions  from  the  Crownd)  or  to  reserve  a 
bill  "for  the  signification  of  the  Queen's  pleasure", *2 ^ 
Here  again  a  convention  of  the  constitution  controls.  Bills 
affecting  matters  of  Imperial  concern  are  saved  from  being 
reserved  by  prior  negotiation  and  understanding  with  the 
Imoerial  authorities.    Inter- Imperial  liaison  has  thrown  the 
veto  power  of  the  Crown  into  desuetude. 


(1)  British  ftorth  America  Act,  1667 ,  sec.  55. 
(£)     Ibid,   sec.  57. 
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( i i i )    Appeals  to  the  Crown  in  Council 

The  ancient  right  to  petition  the  King  in  Council  for  jus- 
tice which  was  denied  to  his  subjects  in  England  by  the  statute 

which  abolished  the  Star  Chamber  in  1641,  survives  to  His  Majesty* 

(1) 

subjects  beyond  the  seas.  This  prerogative  to  hear  such  appeal 

I  2  1 

has  never  been  doubted. But  the  Act  establishing  the  Judicial 
Committee  in  1833^)  placed  the  matter  on  a  statutory  basis  and 
nothing  but  subsequent  Imperial  legislation  is  competent  to  cur- 
tail this  right  of  appeal. ^ 4^    By  the  Act  of  1844^  provision  was 
made  for  representation  on  this  Judicial  Committee  of  self-govern- 
ing Dominions  and  also  India  since  the  Board  hears  appeals  from 
the  latter  dependency  as  well.    Appeals  may  be  taken  from  any 
court  in  Canada  but  the  Judicial  Committee  will  not  generally 
grant  leave  except  when  it  comes  from  the  higher  court  in  each 


(1)    See  Eastwood:  The  Organization  of  a  Britannic  Partnership, 
p.  136  (Manchester,  192£). 

(£)     Gushing  v.  Dupuv  (1880;  £  A.C.  409;  Canadian  Pacific  fly.  Co. 
v.  Toronto  (1911)  A.C.  461. 

(3)  3  and  4  Vvm.  IV,  c.  41. 

(4)  Keith:  op.clt.  Ill,  p.  1356-7.    This  point  seems  clear,  enough 

on  general  principles  but  the  authorities  are  strangely  at 
variance.     See  Clement:  The  Law  of  the  Caspian  Const itu- 
tion,  pp.  157-164  (1916)1  Cameron:  The  Canaeian  Constitu- 
tion, and  The  Judicial  Committee,  pp.  25-50  (1915);  Lefroy 
TT918).    On  the  reference  of  quest ions  other  than  appeals 
to  the  Judicial  Committee  by  the  Crown,  see  50  Canad ian 
Lavs*  Journal,  381,   (1914);  By  soc.  4  of  3  and  4  Wm.  IV, 
c.  41,  the  Crown  may  submit  questions  to  the  Judicial  Com- 
mittee for  their  opinion  and  in  this  way  the  Board  passed 
upon  the  questions  stated  in  the  Queen's  Coimsel  Case 
(1898)  A.C.  £47,  The  Fisheries  Case~Tl696)  A.C.  700,  and 
others.    But  the  Committee  is  loath  to  pass  on  such  hypo- 
thetical questions.     See  their  remarks  in  Att oraey- general 
for  British  Columbia  v.  iittorney-GGneral  for  Canada  (1914) 
A.C.  153,  16£. 


(5)     7  and  8  Vict.  c.  69. 
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province  or  from  the  Supreme  Court  of  Canada.  Their  Lordships 

are  also  disinclined  to  grant  appeals  in  criminal  cases. The 

{ 3 

right  no  doubt  remains  in  spite  of  local  statutes  to  the  contrary; 

but  thay  will  not  interfere  unless  "by  a  disregard  of  the  forms  of 

legal  process  or  by  some  violation  of  the  principles  of  natural 

Justice  or  otherwise,  substantial  and  grave  injustice  has  been 

done."         A  code  of  rules  instituted  by  an  order  in  council  lays 

down  for  the  majority  of  the  Provinces  when  appeals  shall  lie  of 
I  5  \ 

right.*    ;     In  all  other  cases  appeals  lie  by  special  leave  as  an 
act  of  grace,  provided  the  lower  courts  nave  exercised  the  ordinary 
jurisdiction  of  courts  of  justice  (6)  and  have  not  been  passing  on 


(1)  7ihere  a  suitor  having  his  choice  whetner  to  appeal  to  the 

Supreme  Court  or  to  the  Crown,  elects  the  former  remedy,  it 
iB  not  the  practice  to  give  him  special  leave  except  in  a 
very  strong  case.    Sx  parte  Clergue  (1903)  A.C.  521. 

(2)  Arnold  v.  Tno  King  Emperor,  1914,  a.C.  644.    At  p.  646  Lord 

Shaw  says:  "If  throughout  the  Empire  it  were  supposed  that 
the  course  and  execution  of  justice  could  suffer  serious 
impediment,  which  in  many  cases  might  amount  to  practical 
obstruction,  by  an  appeal  the  Hoyal  prerogative  of  review 
on  Judicial  grounds,  then  it  becomes  plain  that  a  severe 
blow  would  have  been  dealt  to  the  ordered  administration 
of  law  within  the  Xing' s  dominions." 

(3)  R.S.  Can.,  c.  146,  sec.  102t>,    For  the  effect  of  attempt  of 

this  statute  to  limit  appeals,  see  [Toronto  8y«  Co.  v.  The 
King  (1917)  A.C.  630. 

(4)  In  re  Dillet  (1887)  12  A.C.  459,  467.     See  also  Ex  parte 

TTecroiDg  (1892)  A.C.  422. 

(5)  See  46  Canadian  Lew  Journal  102,  and  186  (1909);  46  Ibid 

158;  46  Ibid""l69;  A  thru  i  ralty  appeals  only  lie  as  of  right 
from  the  Supreme  Court  of  Canada.    Colonial  courts  cf 
Admiralty  Act  ( Imperial},  53  and  54  Vict.,  c.  27;  laxThi-- 
lieu  'ind  Ontario  navigation  Co.  v.  S.S.  Cape  Breton  (1907) 
A.C.  112. 

(6)  Thus  where  an  Ontario  statute  provided  that  the  decision  of 

the  Supreme  Coir  t  of  the  Trovince  should  be  final  on  any 
appeal  from  a  finding  of  the  Bailway  and  Municipal  Beard, 
the  Crov.n  nevertheless  granted  special  leave  to  appeal  in 
Toronto  Ey.  Co.  v.  Toronto  (1920)  i.e.  446. 
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such  matters  as  election  petitions^  or  conflicting  claims  to 
(2  ) 

Crown  grants1    '  which  have  been  assigned  Is  them  by  local  stat- 
utes.*1'     The  Judicial  Committee  has  adopted  the  salutary  prac- 
tice of  not  Having  public  any  dissenting  opinions. T4^  Only 
one  opinion  is  delivered  on  behalf  of  the  Board.     It  ray  over- 
rule its  prior  decisions,  but  generally  does  not  do  so  if  any 
rights  of  property  are  evolved.  Their  lord  ships  are  abun- 

dantly liberal  in  permitting  emendment  of  allegations  and  in 

admitting  matter  not  on  the  record  even  if  it  has  not  been 

(  6  ) 

before  the  lower  courts. 

Although  statutory  attempts  to  limit  the  subject's  right 

of  appeal  to  the  fountain  of  justice  have  come  to  naught,  there 

have  been  of  lat6  expressions  of  opinion  from  various  parts  of 

the  Empire  which  are  net  so  easily  ignored  as  an  ultra  vires 

statute.    Mr.  H.  Juneau  Hall  in  The  British  Commonwealth  of 
i  7  ) 

Mations.        1920,  sums  up  the  current  of  adverse  opinion  when 

W     Thoberfle  v.  landry  (1876)  2  A.C.  1C2. 
ft)    Mggeg  v.  Barker  (189  6)  /.C.  245. 

(3)  Appeal  to  the  king  in  Council  rests  on  the  injurious  de- 

cision of  any  of  his  courts  and  net  or  the  British 
birthright  of  an  injured  person.     Sc  appeal  to  the  king 
from  the  Court  of  Political  Agent  is  not  entertained. 
flevchand  v.   dhhotaialal  (1906)  A.  C.  £12.     Ho  appeal 
will  be  allowed  from  a  dictum  of  a  lower  court.  King 
v.  Louw  (1904)  A.C.  412. 

(4)  See  Anson:  law  nnd  Custom  of  the  Constitution,   2nd  ed., 

pt.   II,  p.  471  (oxford,  1896). 

(5)  Bead  v.  Bishop  of  Unco  In  (1892)  A.C.   044,  654-5. 

(6)  Mreaha  Tomahi  v.  Baker  (1901)  A.C.  561,  572;  Glen  wood 

dumber  Co.  v.  Phillips  (19C4J  A.C.  4G5;  Blue  and  Tes- 
chamr  s  tl  Hod  fountain  Ky.  Co.   (1909)  A.C  561. 

(7)  p.  £64.     (Oxford,  1920). 
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he  asserts  that  there  is  "dissatisfaction  felt  by  the  lo  minions 
with  the  wsrking  of  the  Judicial  Committee  of  the  Privy  Council" 
and  pucb  an  eminent  authority  in  imperial  problems  as  Sir  irthur 
Keith  maintains  that  "the  arguments  adduced  in  favor  of  .he 
continuance  of  the  appeal  are  hardly  of  serious  wei^ht''^ 
and  that  "the  disappearance  o|  the  appeal  to  the  trivy  Council  - 
con  be  only  a  question  of  time."^2^    Mr.  Hall's  statenent  is 
evidently  inspired  by  his  closer  connection  with  Australia 
where  imperial  legislation  ha?  prreatly  lira' ted  appeals  for  it 
cannot  be  taken  as  a  just  estimate  of  the  feeling  of  the  ma- 
jority in  Canada*     Canadians  appreciate,   to  adopt  the  language 
of  I^ord  Ealdane,  that  "there  is  a  class  of  cues  tiers,  a  class 
small  in  number  but  large  in  importance,   which  reaches  beyond 
the  anally  of  ordinary  litigation.     Some  of  the  questions 
which  belong  to  this  class  concern  the  ascertainment  of  the 
true  principles  which  underlie  the  type  of  British  Constitu- 
tion, unwritten  as  much  as  written,  under  which  all  of  us  who 
are  subjects  of  the  Sovereign  live.     Some  others  of  such  ques- 
tions concern  topics  such  as  the  preat  principles  of  that 
system  of  coromon  law,  itself  elastic  and  developing,  which  is 
our  common  heritage.  In  deci-iin^  such  questions  for  the 


(1)  Keith:  gar  Government  in  the  Dominions,  pp.  285-268 

(Oxford,  19 SI)  where  the  nr^uments  are  enumerated 
bri  ef ly. 

(2)  Keith:  Dominion  Bc^e  Hula  lr  Practice,  -a.  bl  (Oxford, 

19?  iTT 


(3) 


See  Sir  tors  of  Chrrity  a f  Kocnj  nrhaa  v.   The  Xinfl  (1922) 
2  /..in   .*15,   52 2.     On  the  common  law  of  t v.e  Province 
of  Quebec,  see  j 1 1 o ra ey- 8 e ne r p.  1  icr  Canada  v.  Attorne.y- 
General  for  Quebec  (1921)  1  fj  P.  4?g,  *22S42g. 
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D&Minion  of  Canada  the  Judicial  Committee  has  not  only  been 
the  champion  of  local  autonomy  where  Canadian  end  Imperial 
interests  conflicted,  but  also  the  impartial  supporter  of  a 
statesmanlike  division  of  powers  between  provincial  and  fed- 
eral interests  under  the  British  Horth  America  Aet.^1^  It 
would  not  be  too  extravagant  to  say  that  whatever  of  the  genius 
of  the  British  Constitution    nheres  in  its  Canadian  counterpart, 
is  due  in  large  measure  to  the  decisions  of  the  Privy  Council, 
"When  the  legal  history  of  the  -"Dominion  is  written,  it  will 
perhaps  be  iound  that  I:>rd  Watson  played  in  the  interpretation 
of  the  Canadian  Constitution,   to  some  extent,  the  part  played 
in  the  United  States  by  Chief  Justice  Marshall.  The  lords 

of  the  Privy  Council,  strange  to  say,   have  found  their  most 
ardent  supporters  in  the  French- Canadians  of  Quebec  and  a  member 
of  the  bar  of  that  province  in  addressing  the  Ontario  Bar  said: 
"It  is  up  to  us  to  keep  in  all  its  glamour,  integrity,  and 
efficiency  that  splendid  and  unique  court  whose  jurisdiction 
is  more  extensive,  whether  measured  by  area,  population, 
variety  of  nations,  creeds,  languages  or  customs,  than  that 


(1)  This  has  been  recently  manifested  in  Canadian  Pacific 

Wine  Co.  ltd,  v.  Tulley  (19£1)  A.C  417,   which  held 
ultra  vires  a  British  Columbia  Statute  dealing  with 
the  local  liquor  traffic.     To  have  held  otherwise  would 
have  undermined  the  effectiveness  of  the  local  author- 
ities in  this  import*  nt  matter. 

(2)  Sgerton:     i  Historical  Geography  of  the  British  iomlnlons, 

vol.  V,   Canada  -  Part  II."  Historical,  p.  243  (Oxford, 
1917). 
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hitherto  enjoyed  by  any  Court  known  to  civilization".^1*  The 
right  of  appeal  from  Canada  will  suffer  little  curtailment 
so  long  as  the  voice  of  Quebec  is  heeded  by  the  Imperial  Par- 
liament. 

( iv )    Orders  in  Council 

The  advice  of  the  Judicial  Committee  to  the  Crown  is 
given  the  force  of  a  decree  by  an  order  in  Council  pursuant 
to  the  authority  established  by  the  Judicial  Committee  ict  of 
1833.     The  amending  net  of  1844  provided  that  it  should  be 
competent  to  the  Crown  in  Council  to  make  such  orders  as 
seemed  "meet  for  the  instituting  and  prosecuting"  of  appeals. 
Such  orders  have  been  r^ade  in  the  desire  to  equalize  as  far 
as  possible  the  conditions  under  which  overseas  subjects  have 
a  right  of  appe*  1  and  to  promote  uniformity  in  the  practice 
and  procedure.     The  Crown,  however,  has  invited  the  acceptance 
of  any  such  order  by  the  dominion  and  the  Provinces  before 
promulgating  it.     The  Federal  government,  Ontario,   and  Quebec 
have,  generally  refused  their  acquiescence  taking  the  stand 
that  they  alone  have  the  constitutional  right  to  regulate 
appeals.    Where  accepted  the  Orders  penerslly  provide  for 
appeals  as  of  right  when  the  claim  on  matters  in  dispute  in- 

(1)  Mr.  Gagne,  K.C.,   in  56  Canada  Law  Journal,  89  (1920). 

(2)  See  Canadian  Historical  Review,  December,  1921,  p.  395. 

The  Jo^mrl  of  Comparative  Legislation  a:,d  International 
Law,  3rd  series,  vol.  Ill,  part  IV.  p.  164  (1921):  57 
TJan.  Law  Journal  246  (1921);  41  Can.  law  Times  168  (1921), 
42  Can.  Law  Times  137  (1922);  The  Round  Trble,  (March, 
1921),  p.  394. 
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volves  in  some  provinces  s?5,000  and  in  others  |2,500,  and  as 
of  grace  at  the  discretion  of  the  local  court  when  in  its 
opinion  the  question  in  the  appeal  "is  one  which,  by  reason 
of  its  great  general  or  public  importance  or  otherwise  ought 
to  be  submitted  to  His  Majesty  in  Council  for  decision.  *1™ 

Orders  in  Council  in  general  may  be  issued  on  the 
authority  of  Imperial  legislation  which  directs  that  they  be 
applied  to  any  part  or  the  ?.hole  of  the  Empire.     Colonial  laws 
which  are  repugnant  to  such  orders  or  regulations  are  to  that 
extent  void  and  inoperative  under  the  Colonial  Laws  Validity 
Act  of  1865. 

( v)     Overseas  Representatives  of  the  Crown 

The  British  Horth  .A^eriea  Act  declares  that  the  "exec- 
utive povernment  and  authorit;    of  and  over  Canada  is  to  con- 

(  2  ) 

tinue  ond  be  vested  in  the  ";ueen,       '  and  that  Parliament 
shall  consist  of  the  Queen,  the  Senate,   and  the  House  of  Com- 
mons. Thus  is  the  Crown  preserved  as  a  "common  factor" 
throughout  the  Empire.     One  of  its  prerogatives  is  the  appoint- 
ment of  a  Governor- General  ar  its  representative,  and  so  the 
Act  proceeds  to  prescribe  his  duties  without  providing  for 
his  appointment.     By  a  well-settled  convention  of  the  consti- 
tution his  appointment  is  subject  to  the  approval  of  the  Gov- 

(1)  These  Orders  in  Council  will  be  found  in  Cameron:  The 

Canadian  Constitution,  pp.  145-165  f Winnipeg,  1915). 

(2)  Sec.  9. 
(2)     Sec.  17. 
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#rament  at  Ottawa  and  his  functions  have  today  become  as  much 

a  matter  of  form  in  Canada  as  have  the  functions  of  the  King  in 

Sap land.     Although  the  Act  permits  him  to  exercise  his  authority 

without  the  advice  of  His  Majesty's  Privy  Council  for  Canada  and 

upon  orders  from  London,  yet  since  1878  his  instructions  have 

not  required  his  disregarding-  the  advice  of  his  Ministers  except 

in  the  exercise  of  the  pardoning  power. »*»    It  is  now  beyond 

dispute  as  a  convention  of  the  constitution  that  the  Crown  by 

its  representatives  in  the  se If- governing  dominions  can  only 

act  on  the  initiative  and  advice  of  its  own  Ministers  in  those 
(2) 

states.  Thus  has  Canada  Accomplished  her  ambition  expres- 

sed in  the  preamble  of  her  Federation  Act  to  secure  a  consti- 
tution similar  in  principle  to  that  of  the  United  Kingdom. 

The  right  of  the  Crown  to  appoint  its  representatives 

for  the  Provinces  was  taken  away  by  the  British  Uorth  America 

Act  and  given  to  the  Governor- General  in  Council. The 

Lieutenant- Sovernor  so  appointed  holds  office  during  the  pleas- 

(4) 

ure  of  the  Governor- General        and  his  salary  is  provided  by 
the  Parliament  of  Canada* (5)     These  circumstances  have  in  the 
past  been  employed  to  demonstrate  the  alleged  lack  of  a  truly 

(1)  Instructions  to  the  Governor-General  of  the  J-ominion  of 

Canada,   1878,    Canadian  Sessional  Papers,   1879,  Bo.  14. 

(2)  Commercial . Cable  Co.  v.  Kewfoundland   (1916)  2  A.C.  610; 

Theodore  v»   tunc an  (1919)  A.C.  676,  706;  Mackay  v. 
A  tt  mey- General  Tor  British  Columbia  (192E)  1  A.C. 
457,  461.  ! 

(3)  Sec.  58. 

(4)  Sec.  59. 

(5)  Sec.  60. 
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federal  principle  in  Canada,  but  this  attack  as  we  have  seen  was 
wholly  frustrated  by  lord  Watson  in  his  famous  opinion  in  the 
Liquidators'  Case.     It  was  there  laid  down  that  "the  act  of  the 
Governor-General  and  his  Council  in  making  the  appointment  is, 
within  the  meaning  of  the  statute,  the  act  of  the  Crown;  and  a 
lieutenant-Governor,  when  appointed,  is  as  much  the  representa- 
tive of  Her  Majesty  for  all  purposes  of  provincial  government 
as  the  Governor-General  himself  is  for  all  purposes  of  Dominion 
government. 

The  assertion,  therefore,  that  "the  Crown  is  one  and  in- 
divisible throughout  the  Srapire"  must  net  be  taken  as  literally 
true  in  every  respect.     A  more  guarded  statement  is  that  of 
Chancellor  Boyd  en  in  the  Pardoning  Power  Case:  "Sovereign  power 
is  a  unity,  and,  though  distributed  in  different  channels  and 

under  different  names,  it  must  be  politically  and  organically 

(2) 

identical  throughout  the  Empire.  The  Crown  in  the  Canadian 

Parliament  is  not  the  same  political  organ  as  the  Crown  in  a 
Provincial  Parliament  or  in  the  Imperial  Parliament.     As  a 
Byrabol  the  Crown  is  one  and  the  same  as  it  runs  throughout  the 
Srapire  but  as  a  constituent  element  in  the  Imperial,  Federal, 
and  Provincial  governments,  its  attributes  vary  in  degree  ac- 
cording as  they  have  been  modified  by  the  law  and  custom  of 

( * ) 

local  or  higher  authority.1  ' 

(1)  (1892)  i.C.  437,  443. 

(2)  (1891)  20  Ont.  B.  222,  249. 

(3)  Sxchange  Bank  of  Canada  v.  Beg.   (1886). 11  A.Q.  157;  Com- 

mercial  Cable  Co. ~vT  Newfoundland   (1916)  2  A.C.  610.  A 
provincial  Government  cannot  bind  the  Crown  in  the  Do- 
mininn  Government:  Gauthier  v.  The  Xing  (1918)  56  S.C.B. 
176.   
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.Accordingly  it  is  very  essential  to  our  present  purposes 
to  appreciate  the  extent  of  the  authority  and  immunity  which 
attaches  to  the  Crown's  representatives  in  Canada  in  their  ex- 
ecutive capacity.     For  the  extent  of  their  general  powers  and 
functions  we  must  look  to  their  commissions  for  they  have  no 
authority  which  is  not  therein  expressly  or  impliedly  delegated 
by  the  Sovereign. But  even  then  we  do  not  find  a  definitely 
circumscribed  field,  for  the  measure  of  prerogative  so  delegated 
is  only  that  which  is  essential  to  the  conduct  of  the  executive 
government  of  the  Dominion  or  Provice.     This  field,  however,  in 
Canada  is  very  wide  since  by  Sections  12  and  65  of  the  British 
Horth  .America  Act  the  executive  authority  is  made  co-extensive 

with  the  grant  of  the  legislative  powers  and  is  effective  even 

(Z) 

where,  as  it  was  held  in  the  Queen's  Counsel  Case.        the  execu- 
tive power  so  exercised  would  otherwise  be  part  of  the  prerogativ 

The  early  overseas  Governors  laid  claim  to  being  in  loco 
regis  with  all  the  immunity  of  a  king  who  could  do  no  wrong. 
But.  a  line  of  decisions  in  the  courts  soon  left  them  with  little 
if  any  of  this  illusion,  and  their  effort  to  set  themselves 
entirely  outside  the  pale  of  the  rule  of  law  was  frustrated, 
Although  acting  in  an  official  capacity  on  behalf  of  the  Crown, 
they  still  remain  subjects  of  the  Sovereign  for  purposes  of 
suit.f*)    This  anomalous  result  in  the  self-governing  Dominions 

(1)  Bonanza  Creek  Gold  Mining  Co.  v.  Rex.     (1916)  i.e.  566, 

5  79;  Mug grave  v.  Pull do  (1879)  5  i.  C  102. 

(2)  Attorney- General  for  the  -Dominion  of  Canada  v.  ittorney- 

General  for  Ontario  (1898)  A,Q»  247;  and  see  Bonanza 
Creek  Gold  Mining  "Co.  v.  Rex  (1916)  4.C.  566,  585-7. 

(2)    Mus grave  v.  Pulido  (1879)  5  A.C.  102,   and  the  cases  cited 
in  the  opinion. 
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is  due  to  the  cases,  which  established  the  rule,  having  been  de- 
cided when  the  Governor  himself  was  responsible  ior  the  admin- 
istration as  he  still  is  in  a  Crown  Colony  to-day.     So  long  as 
the  Governor  acts  within  his  authority  as  Governor  he  incurs  no 
liability  either  in  tort        or  contract.  It  has  also  been 

held  that  no  mandamus  will  lie  to  a  Governor  in  Council,  but 
mandamus  will  lie  to  a  Minister  acting  purely  ministerially  and 

also  where  a  statute  throws  upon  him  a  ppecial  duty  towards  the 

(4) 

public  as  well  as  the  Crown.  Ho  court,  moreover,  can  inter- 
fere with  the  exercise  of  discretion  entrusted  to  the  executive 

as  long  as  no  provision  enacted  by  the  legislature  is  infringed.^ 

( 6 ) 

V/hen,   however  a  governor  acts  in  his  private  capacity,  or 

qua  Governor,  but  without  the  necessary  authority,  he  is  amenable 

(  7 ) 

to  suit  in  a  civil  court  as  is  any  other  subject. 
(1)    Retina  v.  ^yre  (1868)  I.E.  3,  Q.3.  487. 

ft)    Macbeth  v.  Hald  ir.and  (1786)  1  T.R.  172;  Peine  r  v.  Hutchinson 
fl881)  6  i.C.  619;  Church  v.  Middlemlss  (1887)  El  L.C.J. 
319. 

(3)  The  King  v.  Governor  of  the  State  of  South  Australia  (1907), 

4  C.L.R.  1497;  Borwitz  v.  Connor  (1908)  6  C.L.R.  39. 

(4)  Re  Massey  Mf-.  Co.   (1886)   11  O.R.  446. 

(5)  Theodore  v.  Dim  can  (1919)  *.C.  696,  706.     See  also  aiectrie 

■Development  Co.  v.  itt orney-General  for  Ontario  (1917) 
38  O.I.R.   383,  389. 

(6)  Hill  v.  Binge  (1841)  3  Moo.  P.C  465. 

(7)  Mias grave  v.  Pulido  (187J>)  5  i.C.  102. 
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PABT  II. 

gg  SCOPE  Off  VICARIOUS  LEGISLATION 

In  the  course  of  his  opinion  on  the  Manitoba  Initiative 

and  Referendum  Act  Case 1 7  Viscount  Haldane,  speaking  for  the 

Judicial  Committee,  stated  that  the  British  Borth  imeriea  Act 

"entrusts  the  legislative  power  in  a  Province  to  its  Legislature, 

and  to  that^legislnture  only."    But  he  immediately  took:  pains 
9 

to  qualify  this  somewhat  unequivocal  assertion  by  adding:  "Eo 
doubt  a  body  with  a  power  of  legislation  on  the  subject  entrusted 
to  it  so  amply  as  that  enjoyed  by  a  Provincial  legislature  in 
Canada  could,  .while  preserving  Its  own  capacity  intact,  seek 
the  assistance  of  subordinate  agexcies."    Eis  Lordship  could 
have  applied  practically  the  same  language  to  the  Lominion  Leg- 
islature  and  so  we  turn  our  attention  new  tc  considering  in  what 
v/ay  and  to  what  extent  a  Canadian  Legislature  in  particular  m"d 
colonial  legislatures  in  general,  may  "seek  the  assistance  of 
subordinate  agencies"  without  raising  vhat  Lord  Ealdane  des- 
cribes as  a  grave  constitutional  question,     relegation  to  a 
degree  was  permissible,  but,  he  said,  "it  does  not  follow  that 
it  (the  legislature)  can  create  and  endow  with  its  own  capacity 
a  new  legislative  power  not  created  by  the  Act  to  which  it  owes 
its  own  existence."    As  the  authorities  are  by  no  means  agreed 
on  this  last  deduction,  it  will  be  our  final  consideration  under 
this  head  of  vicarious  legislation. 


(1)     (1919)     A.C.  935,  945. 
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I.     Legislation  by  -Acquiescence 

What  may  be  called  legislation  by  acquiescence  does  not 
strictly  come  under  the  head  of  delegation,  but  it  serves  as  an 
interesting  starting  point  for  our  discussion  of  legislation 
which  may  be  set  up  vicariously  in  the  jurisdiction  over  which 
the  Imperial  Parliament  has  undoubted  authority.     "7e  are  prone 
to  thintc  after  cent  tales  of  constitutional  development  that  that 
Parliament  is  the  only  source  of  legislative  authority  through- 
out the  isJmpire  either  by  way  of  delegation  or  grant,   but  it 
mast  not  be  forgotten  that  it  is  still  a  sound   feature  of  the 
Constitution  tnat  "the  King  may  give  laws  to  his  subjects:  and 
this  does  not  detract  from  him  when  he  does  it  in  Parliament.' 

This  royal  prerogative  runs  throughout  the  3mpire  and  can  only 

(2) 

be  limited  by  ospross  statutory  e/iac truant.         In  the  United 
Kingdom^  ^    find  the  overseas  aominions^4^  such  a  limitation  has 
b«?en  effected  so  that  in  general  Imperial  Laws  and  the  local 
laws  aro  only  binding  when  mace  by  the  king  with  the  Houses  of 


(1)    Per  Crawley,   J.,  in  Rex  v.  John  Harden,   (Hhip  Money  Case) 
(1637),    3  State  Tr.  826,  1083. 

f2)    Maritime  Bank  v.  Re-ina.    (1888),   17  S.C.E.  657  (Canada); 

Re  Bat  email' b    -rusts,    (1873)  I.E.  15,  &f.   355.     On  the 
interpretation  of  legislation  restricting  the  preroga- 
tive,  see  -Attorney-General  for  Hew  Sotith  'Vales  v. 
Curator  of  Interstate  Estates  (1907)  A.C.  519,  and 
Commissioners  of  Taxation  for  the  State  of  lew  South 
Weles  v.  Palmer  (1907)  A. C.  179. 

(3)  Bill  of  Rights,   1688,  c.  2, 

(4)  British  Berth  America  Act,   1867,  sees. 17,  91. 
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(1) 

Parliament.  In  places,  however,   which  have  been  acquired 

by  cession  or  conquest,  the  Sovereign  in  Council  possesses 
the  sole  power  of  legislation  until  the  power  is  parted  with 
by  his  grant  of  a  local  legislature  or  is  curtailed  b..  an 
iet  of  the  Imperial  Parliament.     The  prerogative  of  the  King 
endures  at  the  sufferance  of  a  sovereign  legislature. 

The  validity  of  such  prerogative  legislation  was 
raised  in  tie  ftjl  Island  case  of  The  Queen  v.  *aaver  (1869). 
A  convicted  murderer  claimed  that  as  8  British  subject  he 
could  only  he  deprived  of  the  right  to  be  tried  by  a  jury 
of  his  equals?  by  an  Act  of  Parliament  or  of  some  other  duly 
constituted  legislative  body  and  not  by  an  Order  in  Council 
which  had  been  passed  independently  of  any  statutory  sanc- 
tion.    But  the  court  held  that  "Her  Majesty  in  Council  may, 
of  inherent  right,  until  the  establishment  of  a  legislature, 
ioake  laws  for  the  government  of  her  subjects  within  the 
Vestern  Paei  .'ic  Islands."      Hero  by  an  Order  in  Council  tne 
Criminal  Jmw.  of  England  had  been  mad e  to  apply  so  that  the 
case  is  als 3  an  illustration  uf  the  enforcement  of  prerog- 
ative legislation  by  reference. 

Bjtbthe  exercise  of  this  prerogative  is  subject  to 
certain  limitations.    As  the  prerogative  of  the  King  is 


(1)  MC  die  ton  v.   Crofts,   (1763)  2  4tk.  650. 

(2)  tidal,  155. 
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founded  #  ^\ 

/on  the  common  law  and  not  on  the  authority  of  Parliament'  ' 

the  coiTrts  will  not  allow  it  to  be  wielded  in  a  manner  which. 

(2) 

tended  to  the  high  prejudice  of  a  subject,        or  to  a  res- 
traint on  his  liberty  which  the  law  had  not  previously  recog- 

(3)  (4) 
nized.         The  King  could  create  no  new  offences;  he 

is  bound  by  the  law  of  the  land .     '    The  prerogative  can- 

(6) 

not  be    elegated  except  under  ths  authority  of  Parliament 

and  by  a  convention  of  the  constitution  it  cannot  be  exer- 

(7) 

cised  oxcopt  on  the  advice  of  the  Privy  Council.  The 
Crown  may  forego  its  independent  legislative  function  and 
create  a  legislative  assembly  in  a  settled  colony,  but 
only  ttnen  the  assembly  is  to  be  subordinate  to  the  Imperial 
Parliament  although  supreme  within  the  limits  of  the  colony, v 
Once  euch  home  rule  is  granted  by  the  Crown  it  cannot  be 
recalled  except  by  an  act  fcf  Parliament,^)  a  decision  of 
Lord  Mansfield's  vt  :lch  evinces  more  of  wise  statesmanship 


(1)  Anon  (c.  1547),  Bro.  N .  C.  16£. 

f2)  warren1 s  Case  (1587),  Moore,  K.B.  239. 

<3>  Ex  Parte  Barnsloy  (1744)  3  Atk.  168. 

(4)  Proclamat ions'  Case  (1611),  2  State  Tr.  723. 

(5)  See  Attorney- General  v.  Black  (18^8)  Stuart  K.B.  324. 

(6)  Hegina  v.  iSduljeo  Byramjee  (1847)  5  Moo.  P.C.  C.  276, 

{ Parsee  Murdor  Case). 

(7)  See  58  Canadian  Law  Journal  210  (1922). 

(8)  Kielley  v.  Carson,  Kent  (1841)  2  Nfld.  L.H.  App.  X.; 

4  Moo.  P.C.  63. 

<9)     Campbell  v.  Hall,   (1774)  30  State  Tr.  239. 
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than  of  adherence  to  legal  logic.    Local  self-government 

may  be  thus  established  by  the  Crov.n  but  it  cannot  transfer 

British  territory  in  time  of  peace  so  as  to  place  it  under 

the  jurisdiction  of  foreign  laws  without  the  concurrence 

(1) 

of"  tbe  Imperial  Parliament.  The  prerogative  to  legis- 
late does  not  embrace  the  power  to  cede  jurisdiction  to  a 
foreign  authority. 


(1)    Domodhar  Sordhan  v.  Deoram  Kanji  (1876)  h  A.C .  332. 

Similarly  the  Crown  cannot  create  a  court  to  admin- 
ister foreign  law.    Be  Lord  Bishop  of  Katal  (1866) 
3  Moo.  P.O.  C.  I.  S.  115.  , 
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II.    Legislation  by  Reference 

In  an  early  Canadian  case  there  is  to  be  found  the  di 

turn  that  "were  the  Canadian  Parliament  to  say  that  Canadian 

subjects  and  Canadian  corporations  were  to  be  subject  to 

legislation  that  might  be  passed  by  Congress,   it  would  be 

unconstitutional;  it  would  be  authorizing  a  foreign  power  to 

legislate  for  its  subjects;  an  abdication  of  sovereignty 

inconsistent  with  its  relation  to  the  iimpire  of  which  it  -c 
(1) 

forms  a  part".          In  view  of  the  length  to  which  later  cas 
nave  gone,  there  is  little  doubt  but  what  the  Canadian  Par- 
liament might  so  legislate  for  its  subjects.    Although  there 
is  probably  no  Canadian  legislation  referring  to  acts  of 
Congress,  there  i s  novertnelaS3  specific  reference  to 

"freight  classification  in  use  in  the  united  States"  in  the 

(2) 

Dominion  Railway  <\ct  of  1906        md  the  Privy  Council  saw 

no  reason  to  question  such  a  metnod  o:f  legislation  vvhen  that 

clause  was  the  object  of  litigation  in  Canadian  Pacific 

(3) 

Railway  Co.  v.  Canadian  Oil  Companies,  Ltd  .(1914) 

Legislation  by  reference  serves  a  very  useful  purpose 
in  Canada.    There  are  often  matters  upon  which  the  Dominion 
government  is  desirous  and  competent  to  legislate  and  yet 


( 1 )     International  Bridge  Co.  v .  The  Caxiad  ian  Southern 
Railway  Co.  (1880)  £8  G-r.  114,  134. 

(£)     R.S.  Can.,  1906,  c.  37,   s.  321,   sub-s.  4. 

(3)     (1914)  A.C.  10£2. 
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for  reasons  of  policy  they  do  not  wish  to  establish  a  uni- 
versal rule  which  would  not  be  acceptable  in  some  of  the 
provinces.    Accordingly  the  local  legislative  wishes  may  be 
incorporated  by  reference  in  the  dominion  Act.    Thus  where 
the  Dominion  Government  declared  itself  to  have  exclusive 
legislative  jurisdiction  over  a  railway  situated  wholly 
within  the  Province  of  Ontario  as  being  a  work  for  the  gen- 
eral advantage  of  Canada,  the  Federal  authorities  were  not 
anxious  to  offend  local  sentiment  by  thus  enabling  the  rail- 
road to  escape  compliance  with  the  provincial  Sunday  obser- 
vance law,  and  so  they  passed  lagislation  to  the  effect  that 
such  a  railway  should  be  subject  to  any  act  of  the  Provin- 
cial Legislature  prohibiting  or  regulating  >ork  on  Sunday 
which  was  in  force  at  tne  Lime,  and  further  authorized  the 
Governor- General  in  Council  to  confirm  by  proclamation  from 
time  to  time  any  subsequent  Provincial  act  to  the  same  end, 
such  act  being  "made  as  valid  -md  effectual  as  if  it  had 
boon  enacted  by  the  Parliament  of  Canada."  ^     It  is  to 
be  observed  that  this  latter  feature  of  the  Railway  Act 
involves  conditional  legislation  by  reference.  Again, 
in  the  qualifications  for  jurors  in  criminal  eases  the 
Dominion  government  legislated  by  reference  to  the  Provin- 
cial Act  and  the  courts  found  no  difficulty  in  affirming 


1 1 )    Kerley  v .  London  and  Lake  Erie  Transportation  Co. 
TXSli)  26  Oat.  I.i'TW: 

(2)    Of.  The  Queen  v.  Burah  (1876),  3  A.C.  889. 
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the  constitutionality  of  such  a  method  in  law-making. ^ ^ 
When,  however,  the  legislation  which  is  the  subject  of 
reference  is  ultra  vires  the  authority  of  the  enacting 
body  this  method  is  of  no  avail  to  supply  the  want  of  leg- 
islative  power. 

Legislation  by  reference  has  also  been  of  great  ser- 
vice throughout  the  iimpire.     By  this  method  salutary  laws 
elsewhere  prevailing  may  be  gradually  introduced  into  newly 
annexed  territories  when  the  native  inhabitants  have  so 
far  advanced  in  civilization  and  social  progress  as  to  make 
their  adoption  advisable  where  there  is  little  if  any  local 
law  upon  which  to  build  a  distinct  system.    Tbus  in  one 
instance  following  a  treaty  *ith  the  Sultan  of  Zanzibar 
Her  Majesty  issued  an  Order  in  Council  (1884)  declaring 
certain  Indian  enactments  to  be  applicable  to  Zanzibar,  and, 
further,  that  any  other  existing  or  future  enactments  of 
the  Govern  or- General  of  India  in  Council,   or  of  the 
Governor  of  Bombay  in  Council,   should  also  be  applicable, 

but  that  thoy  respectively  should  not  come  into  operation 

(3) 

until  such  times  as  the  Secretary  of  State  should  fix. 
A  limitation  on  this  method-  of,  initiating  laws  in  new  col- 
onies was  established  by  the  frivy  Council  in  the  case  of 


(1)     xiegina  v.  0f  itourke,   (1682),  1  Qnt .  d,  464;  Kegina  v. 
Prevost  (1666).  M.L.H.  1  Q.B.  477,  Quebec. 

(£)     Ouimot  v.  Bazin  ( 191l J  46  3.C.R.  50£ . 

( 5 )     Secretary  of  State  lor  Foreign  Affairs  v .  Charles- 
worth,  Tilling  and  Co.  (T90l)  A.C.'373 . 
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Sir  John  Sprlgg  v.  aigoau  (1897) I1  ■      Under  an  Imperial 
Act  the  Governor  of  Capo  Colony  was  given  authority  to  ad  a 
to  the  sxisting  laws,  already  proclaimed  and  in  force  in  the 
annexed  territories,  such  laws  as  he  should  "  from  time  to 
tine  by  proclamation  declare  to  be  in  force  in  such  terri- 
tories".     The  Board  held  that  this  did  not  permit  him  to 
make  new  laws  of  his  own  design  but  only  to  transplant  to 
those  territories  laws  which  were  already  in  force  in  other 
parts  Of  the  Colony. 

(20 

In  Ince  v.  Thorburn  (1886)  the  Superintendent  of 

Trade  in  China  had  authority  under  an  Imperial  Order  in 
council  to  make  regulations  for  the  peace,  order  and  good 
government  of  the  foreign  jomumnity  of  Shanghai.    The  Jud- 
icial Committee  upheld  a  regulation  wiiich  pu^in  force  by 
reference  to  the  Land  Municipal  Regulations  that  had  been 
voted  at  a  mooting  of  the  tenters  and  agreed  to  by  the 
representatives  of  England ,  Branca,  Germany  sad  the  united 
States,  and  sealed  by  an  officer  of  the  Chinese  Government. 

Legislation  by  reference  on  its  proper  analysis  does 
not  invoke  the  Constitutional  problem  of  delegation  by  the 
law-making  authority.     Between  legislation  by  reference 
and  the  delegation  of  legislative  power  "the  distinction", 


(1) 

(2) 


{1897    A.  C.  £38. 
11686)  11  A.  C.  180. 
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as  Cameron,  J.,  says  in  Regina  v.  O'Rourke,  (1882j, 
"may  be  fine,  but  it  appears  to  me  to  exist".  Wilson, 
C.  J.,  said  in  the  same  case  when  it  was  in  the  lower 
court;  "It  is  a  Dominion  law  enacted  not  in  exten0" 
but  by  relation  and  reference  to  a  law  of  Ontario, .Legis- 
lation by  relation  and  reference  would  not  be  a  delega- 
tion of  power,  because  the  Provincial  Legislature  would 
have  no  choica  in  accepting  or  acting  upon  or  rejecting  ths 
Dominion  enactment,  and  they  have  no  power  to  alter  or  re- 
peal it,  although  they  may  defeat  it  or  change  it  by  alter- 
ing their  own  legislation  to  which  the  other  has  relation. " 

There  is  ao  valid  reason  to  question  the  power  of 
any  legislature  to  draft  and  onact  a  statute  with  reference 
to  the  laws  o^  regulations  of  anotner  jurisdiction  any  more 
than  there  is  to  etttack  legislation  iii  general  which  is 
drawn  up  with  relation  to  the  facts  of  life  in  the  commun- 
ity. 


(1)  (1882)     1  Ont.  464,  481. 

(2)  (1882)     32  C.  P.  388,  402. 
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111.      Conditional  legislation. 

Does  legislation  which  is  to  come  into  effect  when  a 
stipulated  condition  is  fulfilled,  either  automatically  in 
the  course  of  events,  or  by  the  action  of  some  extra-legis- 
lative agent,  advance  us  into  the  problem  of  delegation  any 
more  than  did  legislation  by  reference?     It  seems  obvious 
that  the  former  situation  will  not.      But  where  the  latter 
situation  obtains  it  seems  necessary  to  look  into  the  cases 
in  some  detail  in  spite  of  Lord  Selborne's  assertion  in  The 
Queen  v.  Bur ah  (1676)  that  anyone  who  imagines  that  delega- 
tion exists  in  such  instances  labors  under  "a  mistaken  view 
of  the  nature  and  principles  of  legislation". 

The  leading  case  of  the  Judicial  Committee  is  T_he_ 
Queen  v.  Burah    (1878),     ^  and  as  it  involves  so  many  of 

the  elements  of  vicarious  legislation  which  we  are  here  re- 
viewing it  is  worth  while  to  state  the  entire  facts  rather 
than  simply  those  which  have  to  bear  on  the  immediate  ques- 
tion of  conditional  legislation.^  In  1869,  the  Govjarnor^ 
General  of  India  enacted  in  Council,  in  the  due  and  ordin- 
ary  course  of  legislation, *  that  certain  districts  were  to 
be  removed  from  the  jurisdiction  of  the  ordinary  courts  and 
offices,  and  to  come  under  new  courts  and  offices,  to  be 
appointed  by  and  responsible  to  the  Lieutenant-Governor  of 
Bengal.      The  Act  stipulated  that  the  Lieutenant-Governor 


(1)  (1678)     3  A.  C.  689# 
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himself  was  to  say  not  only  at  what  time  the  change  was  to 
take  place,  but  also  in  which  district  or  districts  enum- 
erated this  piece  of  legislation  should  become  operative. 
Furthermore,  he  was  authorized  to  apply  by  public  notifica- 
tion to  any  district  any  law,  or  part  of  a  law,  which 
either  already  was,  or  from  time  to  time  rdght  be,  in  force, 
by  proper  legislative  authority,  in  the  other  territories 
subject  to  his  government.    Lord  Selborne  said,  in  revers- 
ing the  decision  of  the  High  Court  in  India,  the  majority 
of  whom  had  held  that  the  Governor-General  had  no  power 
to  delegate  such  authority,  "it  is  a  fallacy  to  speak  of 
the  powers  thus  conferred  upon  the  Lieutenant-Governor 
(large  as  they  undoubtedly  are  J  as  if,  when  they  were  exer- 
cised, the  efficacy  of  the  acts  done  under  tnem  would  be 
due  to  any  other  legislative  authority  than  that  of  the 
Governor-General  in  Council,     Their  whole  operation  is, 
directly  and  immediately,  under  aiid  by  virtue  of  this  Act 
itself.    The  proper  legislature  has  authorised  its  judg- 
ment ap  to  place,  person,  laws,  powers;  and  the  result  of 
that  judgment  has  been  to  legislate  conditionally  as  to 
all  these  things.      The  conditions  having  been  fulfilled, 
the  legislation  is  now  absolute".    Conditional  legisla- 
tion, his  Lordship  adds,   is  highly  convenient  in  many  in- 
stances and  the  statute  books  ol  the  Governments  of  the 
Empire  witness  its  frequent  use. 


(1)      Sir  John  aprigg  v.  aigco.u,       ( 1897 J  a.  C,  £36,  (fr. 
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That  a  discretion  of  far  greater  scope  than  that  un- 
der review  in  The  Queen  v.  Bur ah  has  made  no  difference  in 
the  validity  of  so-called  conditional  legislation  is  evid- 
ent from  the  decision  of  the  Privy  Bouncil  in  Theodore  V. 
(1) 

Duncan  (1919).  In  that  case  an  act  of  the  Queensland 

legislature  authorized  the  Governor  in  Council  to  extend 
the  operation  of  the  act  from  time  to  time,  by  Proclam- 
ation published  in  the  Gazette,  so  that  the  Government  might 
be  able  to  acquire  "live  stock  or  things  whatsoever  in  such 
proclamation  mentioned",  the  act  to  extend  and  apply  to  the 
eeiBttfliiiity  in  question  "to  the  same  extent  and  in  the  same 
manner  as  if  such  commodity  were  expressly  mentioned  in  this 
Act."      There  was  also  authorized  the  fullest  discretion  as 
to  time  and  quantities  to  be  chosen  by  those  Ministers  hav- 
ing the  administration  of  the  Act,    Their  Lordships  saw  no 
reason  to  impugn  this  method  of  legislating* 

Where,  however,  the  condition  precedent  to  an  act  of 
the  legislature,  having  full  force  and  effeet;i8  the  finding 
of  certain  facts  by  the  executive  official  n^ue.   in  the 
Act, there  is  more  pi&ueible  ground  lor  the  argument  of  del- 
egation to  stand    ;n;  and  yet  apparently  this  hat'  had  no 


Gape  Colony)  ;  Secretary  of  acate  lor  foreign  Affairs  v. 
Charlesworth,  3?  ill  lag  &.  Co*     (1901)  i*„  p.  L16;  At  tome 
General  tor  ^aitoba  v.  Attorney-General  lor  Canada 
11904 j  A.  C.  799;  P_er_ry  v.     Olisajjd"    ( 1907)  A.  C.  73 
(fr.  Australia);  ia'anu  "^apua  v  Para  llaimona  (1913) 
A*  0.  761,   {fr.  Jew"  ^alaiicf)  • 

(1)      (1919)   A.  C.  o9o. 


influence  on  the  opinion  of  the  courts.  Such  a  situation 
arose  in  the  rcent  case  of  ail son    v.  Bisguimalt  and 
ffanaimo  Ely.  Co*  (192£)  on  appeal  to  the  Judicial 

Committee  from  British  Columbia,    An  aet  of  the  province 
provided  that  if  the  Lieutenant-Governor  in  Council  found 
that  a  settler  on  a  certain  belt  of  land  could  ad  uee 
"reasonable  proof**  of  his  occupation  of  the  strip  he 
claimed, as  well  as  improvement  and  a  bona  fide  intention 

of  living  on  the  land,  he  was  entitled  to  a  Crown  grant 

 . 

of  the  fee  simple  in  the  land.    The  Board  were  chiefly 
concerned  with  the  process  of  fact-finding,   to  which  we  will 
advert  later,  but  did  not  question  the  authority  of  the 
legislature  to  delegate  the  finding  of  the  facts  to  the 
Governor  in  Council.    In  instances  .here  the  Legislature 
makes  it  lawful  for  the  Governor  to  direct  some  well  -quali- 
fied person  to  report  on  the  f acts>  the  Board,  nevertheless 
has  held  that  the  report  made  does  not  have  to  be  followed 
by  the  Governor* 2)  If.  as  their  Lordships  held  in  Cook 
v»  Kicketson    (1901),        leaving  to  the  Governor  in 


(1)  (19£2)  1  a.C.  £02,  and  see  also  LlcGregor  v. 

iSsquimalt  and  Ijanaimo  dly  Coj  (1907)  A.  C.  462; 
Vtijeysekera  v  Fes  ting  (1919)  A.  C.  646  (fr.  Ceyloar) 
The  finding  of  fact  was  to  be  made  by  a  minister  in 
Canadian  northern  Pacific  Railway  v.  Sew  Westminster 
(1917)  A.  C.  602  (fr.  Br.  Col.)  and  City  of  Armstrong 
v.  Canadian  Pacific  Railway  Co.     ( 1920 )  A  •  C.  £16. 

ftijoyesekera  v.  Festing  (1919)  A.  C.  646  (fr. 
Ceylon] ;  and  see  Government  Agent  v.  Perera  (1903) 

(1901)  A.  C.  588,   (fr.  B.  3.  W.) 


(2) 
(3) 
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Council  complete  discretion  to  decide  the  necessity  of 
bringing  an  act  into  operation  works  in  some  cases  "a 
grievous  hardship"  the  injustice  is  to  be  laid  at  the 
door  of  the  legislature  alone. 

The  point  of  delegation  in  a  somewhat  similar  situa- 
tion however,  provoked  an  extensive  discussion  by  the 
Privy  Council  in  Powell  v.  Apollo  Candla  Coy.  Ltd..  (1865), 

A  Customs  Act  of  Hew  South  lal      had  provided  that 
"whenever  any  article  possesses,  in     .3  opinion  of  the 
collector,  properties  in  the  whole  or  in  part  which  can  be 
used  for  a  similar  purpose  as  i  dutiable  article,  the  Gov- 
ernor is  authorized  to  levy  a  duty  upon  such  article  at  a 
rate  to  be  fixed  in  proportion  to  the  degree  im  which  such 
untnown  article  n  ?r>roxi  mates  in  it  -   qualities  or  use$  to 
such  dutiable  article".    The  Supreme  Court  of  the  State 
maintained  that  this  gave  the  Jovsmor  and  the  Collector 
authority  to  impose  duties  on  articles  which  the  Legislature 
never  had  in  its  contemplation,  and  that  this  amounted  to 
nothing  "more  nor  less  than  the  Legislature  delegating 
the  power  to  impose  taxes",  which,  by  the  constitution  Act, 
had  been  assigned  to  the  Legislature.    To  which  argument 
the  Judicial  Committee  replieo  that  "the  duties  levied  under 
the  Order  in  Council  are  areally  levieo  by  the  authority  of 
the  Act  under  which  the  order  is  issued.     The  Legislature 
has  not  parted  with  its  perfect  control  over  the  Goveanor, 


(1)       (18GG)     10  A.  0.  £62. 


;  4 . 


and  has  the  power,  of  course,  at  any  moment,  of  withdrawing 

or  altering  the  power  which  they  have  entrusted  to  hinu" 

And  they  further  held  that  the  opinion  of  the  collector, 

whether  right  or  wrong,  authorized  the  Governor  to  take 

action      •    In  Attorney-General  for  lew  South  Wales  v. 

(2) 

Walters    (1898)          their  Lordships  held  that  the  finding 
of  fact  of  a  Land  B**rd  was  to  he  conclusive,  hut  in  so  much 
the  legislature  had  said  that  it  should  "he  lawful"  for  the 
minister  of  Lands  to  act  on  such  finding  he  had  full  dis- 
cretion as  to  whether  he  should  ahide  by  it  or  not* 

Local  option  acts  carry  conditional  legislation  to  the 

d 

point  where  the  Governor  in  Council  is  authorized  to  dejpare 
the  statutory  will  of  the  legislature  in  effect, in  any  part- 
icular locality  where  the  electors  express  their  desire 
that  the  legislation  in  question  should  henceforth  obtain. 
The  Canada  Temperance  Act,     1878,  which  embraces  such  pro- 
visions further  provided  that  the  Order  in  Council  issued  by 
the  Governor-General  following  the  adoption  of  the  Act  by 
the  local  electors  was  not  to  be  revoked  for  three  years, 
and  then  only  after  they  had  resorted  to  the  same  procedure 
as  brought  the  Act  into  force.    The  Act  prohibited  the 
sale  of  intoxicating  liquors  generally  and  made  sales  in 
violation  of  the  prohibition  criminal  offences.  It  was 


(1)  See    also  hellingtoii  Corporation  v.  Johnston  (1902) 
A.  C.  396.  (fr.  Wl  Z  .~T. 

(2)  (1698J  A.  C.  460, 
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attacked  on  the  ground  that  the  Dominion  Parliament  had 

delegated  its  authority  to  pass  such  penal  provisions  to  a 

majority  of  the  electors  of  counties  and  towns.    But  the 

(1) 

Judicial  Comoaittee  in  Hnssell  v.  The  £ueen    ( 188£ )  said 

that  the  "short  answer  to  this  objection  is  that  the  Act 

does  not  delegate  any  legislative  powers  whatever.  It 

contains  within  itself  the  whole  legislation  on  the  matters 

with  which  it  deals   Parliament  itself  enacts  the 

condition  and  everything  v»hich  is  to  follow  upon  the  condition 

(2) 

being  fulfilled".        When,  however,  what  was  to  follow 
Qi;  the  conditions  of  the  Manitoba  Initiative  and  Referendum 
Act  being  fulfilled  might  be  a  statute  which  the  legislature 
had  not  passed  nor  the  Lieutenant-Governor  assented  to jtheir 
Lordships  found  delegation  which  raised  a  grave  constitu- 
tional question* 

When  such  an  extreme  example  of  an  attempt  at  condi- 
tional legislation  as  evinced  by  this  Manitoba  Case  pro- 
vokes the  conclusions  that  it  is  delegation  carried  beyond 
constitutional  limits  one  is  tempted  to  pause  and  scrutinize 


(1)  (1882)  7  A.C.  8£9,  (fr.  Hew  Brunswick)  Attorney- General 

for  Ontario  v.  Attorney- Gen  oral  for  Canada  (1896) 
A.C.  348  acc. 

(2)  Where  the  legislature  has  imposed  the  restriction  of 

a  referendum  on  the  exercise  of  some  of  the  powers  of  a 
municipal  corporation  the  courts  will  not  permit  any 
evasion .United  Buildings  Corp oration  v.  City  of 
Vancouver  (1915)  a.  0.  345,  dictum  at  353;  In  7e 
Barclay  and  Darlington  Tov.nship  (1854)  U.  G.  Q.  B. 
86;  In  re  Scott  and  Corporation  of  Tilsonbury  (1886) 
13  Ont.  Ap.  *ep.  233. 
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the  decisions  which  have  been  reviewed  above  to  see  if  there 
is  not  some  degree  of  delegation  no  matter  how  small.  The 
pursuit,  as  will  appear  shortly,  may  be  of  mere  aeademic 
concern,  but  it  will  noe  the  less  adduce  the  considerations 
if  any,  which  have  entailed  such  consistency  in  the  eases  now 
under  consideration* 

Probably  no  one  will  quarrel  whatever  with  classing  as 

conditional  legislation  such  an  act  as  was  involved  in 

(1) 

Coates  v.  The  Queen  (1900)         where  the  Governor  was  au- 
thorized to  take  possession  and  title  to  a  railway  to  the 
exclusion  of  the  company  and  its  debenture-holders  on  the 
happening  of  certain  events  and  the  expiration  of  a  time 
limit  for  construction*    The  conditions  were  beyond  the  Gov- 
ernor's control  and  in  taking  action  he  was  acting  in  an 
executive  capacity  only.    Again,  we  may  accept  for  this 
category  a  by-law  which  was  not  to  come  into  operation  until 
an  agreement  has  been  made  with  the  public  utility  company 

concerned,  as  contemplated  in  their  act  of  incorporation; 
(2) 

and  also  a  private  act  confirming  end  validating  an 
agreement  between  the  shareholders of  a  company  an  the  condi- 
tion that  the  act  be  adopted  by  seventy-five  per  cent  of 

(3) 

the  shareholders  But  where  <H«f»rgtian  nnd  f  act-_ 


(1)  (1900)  A.  C.  217,   (fr.  fl.Z.) 

(2)  Winnipeg  Street  hly  Go.  v.  Winnipeg  Electric  Street 

Hly  Co.  and  the  City  of  Winnipeg  (1894)  a.  C.  CIS, 

(3)  Pacilic  Coast  Coal  Mines  Ltd.  v.  Arbuthnot  (1917) 

A.  C.  607.  (fr.  Br.  Col.). 
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finding  are  left  to  someone  outside  the  legislature 

body  jls  it  so  clear  that  the  operation  and  scope  of  the  statute 

is  in  no  way  determined  by  such  external  agents?^  When 

we  find  a  court  saying,  "The  Governor-General  ^£^s  not 

legislate,  using  that  word  in  the  true  sense",  and, 

again,  the  legislature  "retains  its  powers  intact,  and  can, 

whenever  it  pleases,  destroy  the  agency  it  has  created 

and  set  up  another,  or  take  the  matter  directly  into  its 

own  hands",  we  are  inclined  to  fear  that  the  court 

themselves  are  not  so  sure  that  what  they  affirm  to  be 

conditional  legislation  is  still  jJL_lts^nurest.  f arm* 

They  claim  that  "there  is  no  subject  handed  over  (to  the 

Governor)  to  legislate  upon  as  he  pleases  without  any 

substantive  provision  as  to  consequences  by  the  parliament 
(3) 

itself".  But  surely  those  affected  oy  a  law  are  as  much 

interested  in  the  adjective  provisions  as  the  substantive 

provisions.      Under  ordinary  circumstances  the  force,  and 

effect  of  a  statute  would  be  interpreted  by  a  court,  that 

branch  of  government  which  has  been  evfolved  and  clothed 

with  an  accepted  process  in  the  development  of  the  legal 

(4) 

machinery  of  the  community.  *n  the  majority 


(1)  Per  Isaacs,  J.,  in  Baxter  v.  Ah  way  (1909)  8  G. 

L.H.  6£6  at  641. 

(2)  Powell  v.  Apollo  Candle  Co.  (1665)  10  A. C. £82, £91. 

(3)  lote  ^  supra. 

(4)  Cf.  Eoggan  v.  xusquimalt  and  idanaimo  ity.  Co.  (1894) 

A.  C.  4£9  and  Wilson  v.  asguima.lt  and  ilanaimo  Ey.Co. 
(19££)  1  A.  C.  £02.     
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of  instances  of  conditional  legislation,  however,  the  legis- 
lature leaves  certain  essential  details  in  fixing  the  in- 
cidence of  their  enactment  to  one  to  whom  they  give  the  wid- 
est discretion  vv^hoj^j&re.§5XJibing  any  standards  or  guides 
which  he  is  to  observe  in  excercisiJRg  a  fu&etios whien  has 
a  far-reaching  effect.    Traditionally  this  function  has 
been  the  exclusive prerogative  of  the  legislature.  If 
now  this  outsider  is  to  share  in  it,  it  would  seemmore 
honest  to  admit  tjljat  he  does  enjoy  a  degree  of  delegated 
legislative  authority.    Perhaps  a  more  accurate  estimation 
would  be  his  contribution  is  supplemental,  that  the  function 
he  performs  supplements  the  legislative  function  at  a  point 
where  the  law-making  body  displays  an  inherent  defect.  iJo 
one  will  dispute  the  efficacy    of  the  various  statutes 
which  have  been  reviewed  in  the  cases  above  and  ouftfwould 
indeed  find  it  difficult  to  devise  a  scheme  as  a  substitute 
for  any  there  presented  which  accomplished  the  same  result 
with  like  despatch  and  saving  of  expense.  The  truth 

is  that  modern  government  calls  for  just  such  methods  of 
law-making  and  if  the  legislature  is  to  respond  it  must  seek 
assistance  beyond  its  traditional  precincts.        That  whith 
they  call  conditional  legislation  is  of  great  convenience 
and  of  well  recognized  use  the  Judicial  Committee  and  the 
courts  in  the  Empire  hafee  not  hesitated  to  admit  and 


il)     The  Queen  v.  Burah  (1878)  3  A.  C.  869,  9G6; 

Buss ell  v.     The  Que on  (1882  7  A.  0.  829,  835. 
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it  may  be  well  surmised  that  in  supporting  it  the  heneh 
hare  been  unconsciously  impelled  by  such  considerations* 
We  submit,  however,  that  it  would  have  been  better  for  the 
courts  to  have  admitted  frankly  that  this  was  supja 

legislation  whoa^  val^lty  jsftp  based,  on  the .neee s sil 

coping  with  the inherent  d ef iclencies  of  a  legislature. 
By  so  doing  they  would  have  obviated  the  embarassment  that 
must  arise  when  they  are  called  upon  to  hphold  an 
enactment  of  the  legislature  which  hands  over  to  an  execu- 
tive official  an  all  too  obvious  share  in  a  distinctly 
legislative  task. 

A  certain  license  may  be  permitted  the  court  in  des- 
cribing the  function  of  the  Lieutenant-Governor  of  Bengal 
in  the  The  Queen  v.  Burah    as  being  merely  the  instrument 
through  which  the  conditions  laid  down  by  the  legislature 
were  to  be  thrust  into  the  process  of  effecting  the  legisla- 
tive will,  for  there  he  was  simply  to  fix  the  respective 
times  at  which  the  enactment  was  to  come  into  operation  in 
the  specified  subdivisions  of  a  given  area*  But  when  this 
ty  e  of  legislation  advances  by  imperceptible  degrees  under 
the  impulsion  of  the  exigencies  of  the  governing  of  an  in- 
creasingly complicated  society,  to  the  point  where,  as  in  the 
Australian  Treaty  of  Peace  Act,  (1919)  a  legislature  confers 
upon  the  Governor-General  a  power  to  do  all  things  nec- 
essary to  give  effect  to  the  Treaty,     the  courts,  in 
still  sustaining  it  as  conditional  legislation,  are  indulging 
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in  a  flight  of  the  imagination  that  exposes  them  to  an 

U) 

unanswerable  criticism* 

The  intuition  of  the  court  has  been  right;  s^ch  so- 
called  conditional  legislation  is  to  be  sustained  for  two 
very  sufficient  reasons.    First,  this  type  of  legislation 
Pjomotej_t^  and  secondly,  the 

courts  hare  no  authority  to  impugn  a  method  of  affecting 
private  rights  introduced  by  the  legislature  no  matter 
what  its  possibilities  for  abuse,  TheJLejgJUBlgta 
sovereign  authority.      There  is  no  fundamental  law  of  the 
land  embracing  so  called  principles  of  natural  justice  to 
whi  h  it  must  conform.      If  the  device  of  the  legislature 
sterilizes  the  power  of  the  courts  in  their  traditional 
task  of  protecting  the  individual's  interests  then  the  stat- 
ute making  authorities  are  the  ones  to  be  blamed,  and  the 
ones  to  be  forced  to  alleviate  the  situation  they  have  created. 
"If",  a?  Lord  Selborne  said     in  The  Queen      v.    Bur ah, 
"what  has  been  done  in  legislation,.,Swithin  the  general 
scope  of  the  affirmative  words  which  give  the  power,  and  if 
it  violates  no  express  condition  or  restriction  by  which 
that  power  is  limited  (i.e.  any  Imperial  Act),  it  is  not 
for  any  Court  of  Justice  to  inquire  further,  or  to  enlarge 


W     Roche  v.  Kronheimer  (19£1)  £9  C.L.R.  329.  Sec. 

£  of  the  Act  is  as  follows:  "The  Governor-General  may 
make  such  regulations  and  do  such  things  as  appear  to 
him  to  be  necessary  for  carrying  and  giving  effect  to 
the  provisions  of  Part  X  (Economic  Glauses)  of  the 
said  Treaty". 
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constructively  those  conditions  or  restrictions".  But 
it  does  not  behoove  a  Court  of  Justice  to  parade  in  false 
colors  a  clear  case  of  delegated  legislative  authority. 
Disguising  the  true  situation  may  retard  the  production  of 
necessary  alleviating  measures  which  Parliament  alone  can 
bring  forth,  should  the  supplemental  agencies  of  the  leg- 
islature fail  to  do  so  themselves* 


(1)     (1678)  3  A.  C  889,  905* 


8£. 


IV.      Subordinate  Legislation. 

It  is  very  difficult  to  see  why,  in  dealing  with  con- 
ditional legislation,  the  courts,  apparently  imagined  them- 
selves in  the  throes  of  a  dilemma.    When  they  were  con- 
fronted with  a  statute  which  set  up  an  authority  to  make 
rules  and  regulations  which  should  have  the  full  force  and 
effect  of  the  law,  even  to  the  extent  of  being  penal,  the 
courts    fcfcaed lately  found  complete  constitutional  sanction 
for  such  a  deliberate  delegation  of  the  legislative  func- 
tion.        There  was  no  doubt,  to  adopt  the  words  of  Viscount 
Haldane,  that  the  legislature  could  seekthe  assistance  of 
sub-ordinate  agencies.        The  maxim  that  delegatus  non 
potest  delegare    was  utterly  beside  the  point.  A  colonial 
legislature  had  "plenary  powers  as  large  and  of  the  same 
nature  as  those  of  Parliament  itself",  as  Lord  Selborne 
said  in  The  Queen    v.    Bttrah.        It  was  "a  legislature  res- 
tricted in  the  area  of  its  powers,  but  within  that  area 
unrestricted",  in  the  language  of  Powell    v.    Apollo  Candle 
Co .         The  legislature  was  not  a  delegate  of  the  Imperial 
Parliament.      iior  was  it  a  delegate  of  its  own  electorate. 
Such  sovereignty  as  a  self-governing  dominion  possessed,  lay 
in  the  law-making  authority  and  not  in  the  people. 
And  should  such  an  external  agency  chosen  by  the  legislature 
be  the  executive  branch  of  the  government  there  was  no 
constitutional  doctrine,     as  in  the  United  States,  that  a 
separation  of  powers  must  be  respected.        In  the  British 
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Government  and  its  colonial  off-spring  there  was  a  conven- 
ient distribution  of  powers  but  no  hard  and  fast  separa- 
tion of  powers* 

Gases,  therefore,  involving  the  validity  of  subordin- 
ate legislation  do  not  require  the  ctitical  review  accorded 
to  those  on  conditional  legislation..        The  courts  not  only 
admit  the  convenience  and  necessity  of  such  ajBcilliary  law- 
making but  have  found  no  immediate  constitutional  obstacles 
to  establishing  its  validity, 

For  the  purpose  of  taking  up  the  points  involved  in 
legislation  of  this  type  the  cases  are  best  grouped  when 
in  answer  to  the  question  —  what  person  or  body  may  be  a 
delegatee  of  this  authority  to  make  subordinate  legislation? 
Then  in  each  instance  where  delegation  is  sustained  it  will 
be  necessary  to  inquire  further,     —  with  what  range  of 
authority,  both  objective  and  territorial,  may  the  legisla- 
ture endow  the  delegatee?      And,  what  control,  if  any,  t,y 
must  the  legislature  retain  over  the  delegatee?  This 
last  consideration  will  be  a  mtter  which  may  be  more  easily 
taken  up  with  reference  to  all  instances  of  delega- 
tion at  the  close  of  the  topic* 
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( i)    The  governor  in  Council. 

The  leading  case  on  the  power  of  the  legislature  to 
delegate  a  legislative  function  to  a  member  of  the  execu- 
tive branch  of  the  colonial  government  is  The  Queen  v. 
(1) 

Burah.  (1878)        already  considered  in  connection  with 
conditional  legislation.        It  will  be  remembered  that  in 
that  case  the  legislative  authority  in  India,  the  Governor- 
General  in  Council,  passed  am  Act  enabling  the  Lieutenant- 
Governor  of  Bengal  by  public  notification  to  bring  into/ 
operation  within  a  certain  district,  placed  under  his 
jurisdiction  by  the  Act,  any  law,     or  part  of  a  law,  which 
either  already  was,  or  from  tim a  to  time  might  be,  in 
force,  by  proper  legislative  authority,"     in  other  terri- 
tories subject  to  his  government".  On  account  of  this 
reservation  that  the  Lieutenant-Governor  could  only  bring 
into  operation  certain  existing  or  future  laws  the  case 
is  not  a  very  strong  one  for  the  authority  of  the  Execu- 
tive to  enact  measures  of  legislative  force  which  have 
not  been  considered  by  the  Parliamentary  body.        But  when 
the  machinery  of  modern  government  required  the  Executive 
making  rules  and  regulations  under  the  authority  of  <&Xi 
ancillary  go  a  statute    The  Queen       v.      Burah,  was  relied 
on  as  a  precedent.           Such  a  practice  today  is  frankly 
accepted • 


(1)     (1878)     3  A.  C.  869. 


It  stands  to  reason  that  a  colonial  legislature  can- 
sot  delegate  to  no  matter  whom  an  authority  which  it  does 

(1) 

not  possess  itself.  The  ambit  of  its  legislative  jur- 

isdiction is  always  confined  by  some  constitutional  in- 
strument*     The  imperial  Parliament  alone  is  in  the  nature 
of  things  unrestricted  in  the  matter.         But  once  the 
legislature  is  permitted  to  act  there  is  no  question  but. 

what  it  may  assign  a  delegate  to  pass  ancillary  regulations 

(Z) 

having  the  full  force  and  effect  of  statute  law»  If 
the  legislature  can  make  the  rules  of  procedure  lor  the 
court s  then  it  may  turn  over  the  task  of  drafting  them  not 

only  to  the  judiciary,  but  to  the  Lieutenant-Governor,  the 

(3) 

executive  branch  of  the  government.  If  the  legisla- 

ture may  take  measures  in  apprehension  of  war  then  it  may 
delegate  to  the  Governor  in  Council  the  power  to  make  orders 

and  regulations  from  time  to  time  as  he  may  deem  it 
(4  \ 

nec  ssary  Although  there  may  be  obvious  objections 


Attorney-General  fpg  Ontario  v.  The  .Distillers  and 

Brewers  ABsn.  of  Ontario"      (1696)      A.  C.  346,  364 
T"The  Liquor  Prohibition  Appeal) ;    Great  .vest  Saddlery 
CoT    v~T    The  King    (mi)     £  A.  C.  91. 

(£)    Attorney-General  for  British  Colombia  v.  Lvilne 

(lfcs£j  2  B.C.  (Hunter)  196;  -inist'er  oF^Ines  v. 
Maney  (1901)  A.  C.  347;  Taxation  Commissioners  v. 
kooney  (1907;  a.  C.  342;  Ouimet  v.  jjazin  (1911)  46 
3.  C.  jt«  b0£,  at  l>14. 

(3)  Settoll  v.  British  Columbia  Towing  Co.  (16b3)  in 

Sup.  Ct.  of  Canada  but  unreported;  see  Case.  Big.  460 • 

(4)  Ke  Gray  (1916)  57  §•  c.  §U  150.  Of.  King  v. 

Ha O id ay.     (1917)  A.  G.  £60. 
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Sf  a  political  character,  as  was  remarked  by  the  Supreme 
Court  of  Canada  in  Be  Gray  (1918),  to  the  practice  of 
executive  legislation  in  that  country  because  of  local 
conditions,  these  objections  should  be  urged  in  Parliament 
when  the  War  Measures  Act  is  being  discussed.  Again, 
when  a  treaty  of  peace  has  been  concluded  the  legislature 
may  assign  to  the  Governor  the  task  of  making  all  measures 
of  a  legislative  nature  to  carry  out  the  terms  of  the 

treaty*^ ^       Mo  matter  what  the  results  of  the  measures 

(2) 

taken  fey  the  Governor,  whether  they  be  fair  or  unfair, 
of  great  economic  and  social  importance  or  not  (3),  they 
have  the  same  effect  as  if  enacted  in  an  act  of  the  legis- 
lature and  are  not  opened  to  be  questioned  in  any  proceed- 

(4) 

ing  whatsoever. 

The  only  ground  upon  which  such  regulations  may  be 

attacked  is  that  they  are  ultra  vires,  that  is,  beyond  the 

power  of  the  Governor  created  by  the  legislature,  or  that  some 

(5) 

irregularity  has  occurred  in  their  publication. 


(1)  Roche  v.  Kronheimer,  (1921)  29  C.  E.H.  329. 

(2)  Canadian  Pacific  Hy  Co.  v.  Toronto  (1911)  A.  C. 

461,  at  470. 

(3)  FareF  v.  Burvett  (1916)  21  C.  L.H.  433;  Starr  v. 
Banner  Coal  Co.  Ltd.  (1919)  3  v;.W.R.  259  (Alberta) 

(4)  Addar  Kahn        Mull ins  (1920)  A.  C.  391, (fr# 

Queensland • 

(5)  Chappelle  v.  The  King  (1904)  A.  C.  127,  136. 

Regulations  made  or  approved  by  the  Lieutenant- 
Governor  in  Council  in  pursuance  of  a  statute  are 
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Such  regulations  derive  their  validity  from  the  statutes 
which  created  the  power  to  make  them.    The  executive 
would  not  otherwise  have  any  authority  to  alter  the  law 
of  the  land  ^      Accordingly,  any  regulation  fails  which 
is  repugnant  to  the  authorizing  statute,        or  Khich  pur- 
ports to  cover  a  wider  scope  than  that  manifested  by  the 
(3) 

legislature.  An  Act  permitting  the  Governor-General 

in  Council  to  take  necessary  measuros  in  time  of  war  with 

power  to  enforce  fines  and  imprisonment  does  not  warrant 

(4) 

his  suspension  of  the  remedy  of  habeas  corpus.  Such 
a  grave  interference  with  a  traditional  bulwark  of  the 
liberty  of  the  individual  would  hardly  bo  left  to  the 
discretion  of  a  subordinate  to  tie  permanent  custodian  of 
the  people's  welfare.     Similarly,  there  cannot  be  a  re- 
delegation  by  the  delegate  unless  the  statute  clearly  per- 
mits.    If  "the  Governor-General  in  Council  may,  whenever  he 
considers  it  necessary  or  especient,  prohibit  the  landing 
in  Canada  of  any  specified  class  of  immigrants"  then  he 


subject  to  the  same  rules  respecting  their  validity 
and  construction  as  the  regulations,  not  of  a  repres- 
entative body,   but  of  any  other  non-representative  pub- 
lic authority  acting  under  statutory  authority,  C 3) owes 
v.    Board  of  Trustees  for  Edmonton  School  District  Ho. 
7.         (1916)     9  Alta.  1.  E.  106,  115-116. 

(1)  The  Zaiaora,   (1916)  £  A.  C.  7?,  90. 

(2)  Hartley  v.  Mat  son  (1902)  32  3.  C.  R.  575. 

(3)  In  re  Sarlsn  Singh(1913)  16  B.C.R.  506; 

In  re  Beharl  Lai  ( 1^08)  13  B.  C.  R.  415. 

(4)  Perlman  v.  Piche  (1916)  54  Que.  3.  C.  170, 

41  D.L.R.  147. 
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cannot  delegate  the  excereA  of  discretion  to  the  Minister 

(1) 

of  the  Interior,      Parliament  has  in  terms  imposed  this 

duty  on  his  Excellency  in  Council,  and  upon  him  alone  so  that 

he  has  no  power  to  clothe  a  minister  with  a  power  with 

which  the  legislature  alone  could  clothe  him.  But  the  machinery 

of  administration  sometimes  calls  for  a  liberal  application 

of  this  rule  and  it  has  been  held  that  the  Governor  in  deciding 
•f 

to  operate  ce^tariXL  coal  fields  as  a  war  measure  may  appoint 
a  Director  of  Coal  Operations  and  require  the  owners  and 
managers  of  mines  "to  comply  with  the  orders  and  directions 
of  the  Director".* 2 * 

( ii)  Administrative  Boards  and  Commissioners 

On  the  constitutional  authority  of  a  colonial  legis- 
lature to  create  regulative  board s  and  commissions  the  lead- 

(3) 

ing  decision  is  Hodge  v  The  Queen  (1884)  In  that 

case  the  Ontario  Liquor  license  Act  of  1877,  provided  for^a.'^**™ 
each  city,  county  or  electoral  district  as  the  Lieutenant- 
Governor  should  think  fit,  and  authorized  such  a  board 
to  make  regulations  defining  the  conditions  and  qualifications 
requisite  to  obtain  licenses,  and  limiting  the  number 
of  licenses  in  the  locality.  A  board  was  further 


(1)  In  re  Behari  Lai.  (1908)  13  B.C. R.  415. 

(2)  Starr  v.  Banner  Coal  Co  Ltd.     (1919)  3  f*  f,  B. 

259  (Sup.  Ct.  Alberta) • 

(3)  (1884)  9  A.C.  117. 
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empowered  to  prescribe  penalties  for  infractions  of  its 
regulations,  and  persons  found  guilty  eould  be  fined  or 
imprisoned  by  a  Police  Magistrate.  In  sustaining  the 
validity  of  such  legislation  the  Privy  Council  advanced 
the  principle  of  The  Queen  v.  Burah  further  by  saying  that 
"within  these  limits  of  subjects  and  area  (I.e.  as  set  out 
in  the  British  florth  America  Act,)      the  local  legislature 
is  supreme,  and  has  the  samip  authority  as  the  Imperial 
Parliament,  or  the  Parliament  of  the  Dominion,  would  hatfe 
under  like  circumstances  to  confide  to  a  municipal  instit- 
ution or  body  of  its  own  creation  authority  to  make  by- 
laws or  resolutions  as  to  subjects  specified  in  the  enact- 
ment, and  with  the  object  of  carrying  the  enactment  into 
operation  and  effect.  It  is  obvious  that  such  an  authority 
is  ancillary  to  legislation  and  without  it  an  attempt  to 
provide  for  varying  details  and  machinery  to  carry  them 
out  raigLt  become  oppressive,  or  absolutely  fail.....  How 
far  it  shall  seel  the  aid  of  subordinate  agencies,  and  how 

long  it  shall  continue  them  are  matters  for  each  legisla- 

(1) 

ture,  and  not  for  the  courts  of  law,  to  decide". 

Very  often  it  is  required  that  the  regulations  made  by 

such  subordinate  agencies  shall  be  approved  by  the  Governor 

before  they  are  enforced;  but  this  does  not  make  these 

(2) 

agencies  mere  appendages  of  the  legislature.  Their 


(1)  (1664)       9  A.  C.  at  13£. 

(2)  (Fox  v.  Government  of  Newfoundland  (1898)  A.  C.  667. 
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identity  is  distinct.      It  is  a  clear  case  of  a  delegated^ 
legislative  function.    ^        And  not  only  may  the  law-mak- 
ing power  be  delegated  to  these  bodies  but  also  any  right 

to  a  course  of  action  to  whicft  the  government  may  be  en- 

( 2) 

titled  by  contract,  prescription  or  otherwise. 

The  only  limits,  as  we  have  already  seen,  to  the  well- 
settled  power  of  a  legislature  to  seek  the  aid  of  ancillary 

t      (3)  K  (4) 

bodies  is  the  objective         and  territorial        range  of 

its  own  constituent  authority.      Ho  legislature  can  valid- 

(5) 

ly  delegate  authority  it  does  not  possess.         Thus  the 
recent  efiortS  of  the  Lominion  Parliament  to  empower  a 
Board  of  Commerce  to  restrain  and  prohibit  the  formation 
and  operation  of  such  trade  combinations  ior  production 
and  distribution  in  the  Provinces  as  that  Board  might  con- 
sider to  be  detrimental  to  the  public  interest,  as  well  as 


(1)  School  District  Ho.  9  v.  Haines  36  5.  B.  tf.  617. 

(2)  Divisional  Council  of  the  Cape  Division  v. 
 De  Villers  (1677)  2  A.  C.  66?  

(3)  Attorney-general  for  Ontario  v.  Attorney- 

General  for  the  Dominion  (Liquor  Prohibition  Appeal) 
(1696)  A.  C.  346,  364. 

(4)  Burrard  Power  Co.  Ltd.  v.  The  ^ing  (1911)  A.C.  87. 

(5)  Montreal  v.  Montreal  street  Sail way  (1912)  A.C. 

333;  British  Columbia  jplectrlc  dj  Co  Ltd.  v. 
Vancouver  (1914)  A.C.  1066.  See  also  Attorney- 
General  for  Commonwealth  of  Australia  v. Colonial 
Liquor  Refining  Co.  Ltd.  (1914)  A.C. 237 . 
Provincial  works  that  the  Dominion  has  declared 
of  Federal  importance  will  revert  to  loeal  works  when 
the  Dominion  repeals  the  statute,  and  they  will  thus 
again  come  under  the  jurisdiction  of  a  local  adminis- 
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further,  to  restrict  the  accumulation  of  food,  clothing, 

and  xu|/e),  was  held  to  be  ultra  vires,  as  the  jurisdiction 

over  "property  and  civil  rights  in  the  Provinces"  had 

been  assigned  exclusively  to  the  Provincial  Legislatures 

(1) 

by  the  British  fforth  America  Act* 

Once  this  Act  of  1867,  however,  which  divides  the 

objective  fields  of  legislation  between  the  federal  and 

Provincial  governments  has  been  construed  as  enabling  the 

delegation  desired  then  the  further  problem  arises  in  the 

courts  of  seeing  that  the  establishing  of  a  Board  meets  all 

the  conditions  imposed  by  the  enactment  of  the  Legislature. 

Thus  in  Montreal  Street  Hallway  Co.  v.  The  Board  of  Con- 

(2) 

ciliation  and  Investigation  (1913)        Dominion  legislation 
in  providing  that  the  Minister  of  Labor  might  on  applica- 
tion appoint  a  Board  of  Conciliation  and  Investigation  to 
aid  -in  the  prevention  and  settlement  of  strikes  and  lockouts 
in  mines  and  industries,  was  attacked  on  the  ground  that  it 
was  ultra  vires.         The  Court  of  Review  of  Quebec,  however, 
sustained  ihe  legislation.      The  question  then  arose  as  to 
the  power  of  the  Court  to  prevent  a  Board  appointed  by  the 
liinister  from  assuming  jurisdiction  and  issuing  orders  when 


trative  board.  Hamilton,  Grimsby,  and  Beamsville  Hy. 
Co.  v.  Attorney-General  of  Ontario  (1915)  2  A.C.  583 

til     in  re  the  Board  of  Commerce  Act,  1919,  and 

The  Combines  and  Fair  Prices  Act,  "1919  (1922) 
1  A.  C.  191. 

(2)     (1913)  44  Que.  S.  C.  350. 
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the  legislature  has  said  that  the  decision  of  the  Minister 
on  whether  the  provisions  of  the  Act  applied  to  any  par- 
ticular labor  dispute  or  not  should  be  final.      The  court 
claimed  that  they  had  every  "desire  to  give  full  effect  to 
the  final  discretionary  power  of  the  Minister  acting  under 
the  statute,  to  name  or  not  to  name  a  board".      But  they, 
nevertheless,  held  that  the  proper  parties  had  not  made 
the  application  for  a  Board,  that  at  the  time  the  Board 
proposed  to  proceed  to  investigate  there  was  no  industrial 
dispute  coming  within  the  purview  of  the  Act,  and  that, 
therefore,  the  Board  appointed  was  unlawfully  constituted 
and  should  be  restrained  from  exercising  a  jurisdiction  it 
did  not  possess.        When  the  Minister  acted  upon  a  misstate- 
ment of  fact  the  court  maintained  that  it  was  bound  to 
interpret  and  whe^ interpret ed ,  apply  the  statute,  under 
which  the  3oard  had  been  created  and  purported  to  act« 

This  problem  of  ascertaining  whether  a  Board  has  juris- 
diction or  not  id  more  often  one  of  construing  the  meaning 

( l ) 

of  the  words  of  a  statute         or  of  d^r^imin^  whether 

ci-etet-«>\i  *\i  no) 

a  general  grant  of  authority  to  a  Board  permits  it  to  en- 
large its  powers  beyond  those  otherwise  specifically  con- 

(2) 

f erred  by  the  legislature  As  the  ambit  of  the  powers 


(1)  Canadian  Pacific  £y  Co.  v.  City  of  Toronto  and 

Grand  Trunk  Hy  TIT.  (1911 J  A.C.  461;  Toronto  Suburban 
fly.  Toronto  (1915)  A.C.  690. 

(2)  Grand  Trunk  Hy  Co.  v.  Landowners  in  Streets 

in  ffort  William,  Fort  William  Land  Investment  Co  5t  al 

(191£)  A.C.  c^4* 
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of  any  of  these  subordinate  agencies  is  prescribed  by 
statute,  it  follows,  that  as  the  establishing  of  a 

Board  and  its  assumption  of  jurisdiction  must  conform  to 
the  will  of  the  law-making  body,  so  in  the  next  place  the 
court?  may  be  resorted  to  to  ascertain  whether  the  exer- 
cising in  any  particular  instance  of  the  Board's  legisla- 
tive and  executive  functions  are  sanctioned  by  the  same 
necessary  authority.      Every  regulation  and  order  must  be 
justified  as  within  a  power  delegated  by  statute.  Should 
a  regulation  be  ultra  vires  of  tne  board  a  subsequent 
statute  amending  the  first  so  as  to  authorize  the  regula- 
tion will  not  render  it  valid.        The  regulation  must  be  ) 

m  / 

reproinulga feed  under  the  newly  acquired  authority  • 

(iii)    Municipal  Corporations, 
The  only  subordinate  legislative  agency  inr  which 
there  is  specific  sanction  in  the  British  jlorth  America  Act 
of  1867  is  that  of  municipal  corporations.    By  Sec.  92t 
No.  8,  the  Provinces  are  given  exclusive  authority  to 

l%\    Shaw,  SaviH  and  Albian  Co.  v.  The  Timaru 

Harbour  Board,  (1890)  lb  A.  C.~4T§  f¥r.  tt. z.) 

(2)     Minister  of  Bail ways  and  Harbours  of  the  union  of 

Soutn  Africa  v.  Simmer  and  Jaefr  .Proprietary  Mines, 
ltd,  (1918)  A. 0.  591.  On  legislative  ratification 
of  acts  done  by  Commissioners  appointed  under  a  statute 
later  declared  ultra  vires  see  Trustees  of  the  itoman 
Satholic  Separate  Schools  for  tne  City  of  Ottawa  v, 
gue bee  Br.,nk     (19EC)  A.C.  £30, 


m 
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legislate  on  "Municipal  instutiions  in  the  Provinces" 

Although  in  terms  that  is  no  intimation  that  legislative 

authority  may  be  delegated  to  a  municipality  yet  the 

expression  employed  has  been  interpreted  in  the  light  ana" 

practice  of  the  time  when  the  Federation  Act  was  written 

so  that  "municipal  institutions"  is  taken  by  the  courts"  to 

give  compendious  expression  to  the  state  of  affairs  which 

exist  in  a  dafineo  populated  area,  the  inhabitants  of  which 

are  incorporated  and  entrusted  with  privileges  of  local 

self-government  or  administration  responsive  to  the  needs, 

the  health,  the  safety,  the  comfort,  and  the  orderly  govern- 

(1) 

ment  of  an  organized  community".  Municipalities  in 

Canada  are  accordingly  creatures  of  the  Provincial  Govern- 
ments.     As  the  Court  remarked  in  the  Quebec  Case  of  Valois 
v.  La  Cite  de  Sorel"    les  institutions  munieipales  dans 
cette  province  relevant  de  la  legislature,  que  celle-ci 

peut  les  organiser  comrae  elle  veut  et  repartir  les  pouvoir 

{ 2 ) 

selon  ce  qu'elle  croit  desirable".  All  the  Provinces 

have  general  acts  covering  the  organization  of  municipal- 
( 3  \ 

ities         so  that  they  are  the  creation  of  a  statute  and 
not  of  a  charter  granted  by  a  representative  of  the 


(1)    Per  Boyd,  C,  in  ^mith  v.  City  of  London  (1909) 
£0  Ont.  L.H.  133  at  154. 

U)     (1916)  53  <4ue.  S.  C.  4b  at  50. 

(3)     See  wiekett:  City  Government  aanCanada,  Uo.  1  and 

Present  Conditions,  J3o.  £ .  in  Vol.  11,  University 
Toronto  Studies,  Municipal  government  in  Canada. 
(Toronto,   1907).  ~"~  * 
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Crown.^"^      They  have  no  capacities,  therefore,  which 

spring  from  the  common  law.    Their  powers  are  to  be  found 

(2) 

solely  in  a  statutory  authority.  Likewise  their 

{3)4 

liabilities  in  addition  to  these  entailed  as  suable 

(4>  (5) 
corporations        and  their  responsibilities         may  be 

f  ixeid  by  the  legislature,  or  by  an  administrative  agency 

(6) 

duly  authorized  to  do  so  by  the  legislature         even  if 

(  7 ) 

that  agency  be  another  municipality. 

For  some  little  time  after  the  passing  of  the  British 
iJorth  America  Act  it  was  thought  by  the  courts  that  since 
the  Province a  had  exclusive  jurisdiction  to  legislate  as  to 
"municipal  institution*"  it  was  a  Valid  implication  that  they 
ir.ighx  endow  a  municipal  corporation  with  powers  of  any 


( 1 )     IH r se :  Municipal  _  Institutions  in  I^ngrland  and 
CanacTa,       11906)  41  Can.  Law  3  •  T>05. 

(£)     John  ^aaKay  and  Go.  v.  Toronto  (19I.-0)  a  C  £08; 

waterons  Arina  »>'orke  Co.  v.  Corporation  of 
£almarston  r1692j  21  j  C  a  556. 

(3)    City  of  -que bee  v.  Bastien  (1921)  1  A.G.  265 

<4)    City  of  Hawthorn  v.  Kannulu j k  (1906)  a.C.  105 
fzr .  Vict  • ) • 

(5)  hull  Electric  Co.  v.  Ottav.a  electric  Go.  and 

City  of  n"llT"(190£T  T.  C.  257.  See  also  Smith  v. 
City  of  ^ondon( 1909)  £0  Ont .  L.R.  3  53;  Baardmore 
v.  Toronto  (1910)  21  Ont.  L.B.  505;  Vancouver 
Power  Co  .Ltd  .  v.  District  of  Vancouver ( II orth) ( 1917) 
A.C.  598;  Halifax  v.  J* ova  Scotia  Gar  ¥orks~Tl 9 14 ) 
A.O.  992, 

(6)  The  i£ing  v.  Board  of  Commissioners  of  Public  Util- 

ities     (1919)  52  Qua.  o  .  G  •  195.   -17  S.l.K.  HI« 

(7)  Gity  ox  wt3llington  v.  Borough  of  Lower  Hutt 
 11964)  A.C.  77S.  
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(1) 

description.  But  this  erroneous  interpretation 

of  the  funds* merit &1  principle  of  separation  of  legislative 
powers  embodied  in  the  act  was  seen  corrected       and  tee 
Jaaiclsl  ooaaittee  finally  asserted  in  th«  Liquor  Prohibition 

im   

Appeal,  £5£3l»  thet  "rince  its  date  a  Provincial  legislature 
canaot  delegate  any  power  it  does  not  possess;  and  the  ex- 
lent  and  nature  of  the  functions  which  it  can  cosssit  to  a 
Eunicipal  body  of  its  own  creation  oust  depend  upon  the 
legislative  authority  which  it  derives  from  3.92  other 
than  Uc.  6".     '    whether  or  not  the  provincial  legislature 
in  its  exclusive  control  of  Bunicip.*~lit-ies  could  render 
the*  lncnp&ble  of  other  duties  and  powers  imposes  or  dele- 
gated, for  instenes,  by  the  Dominion  Sovsrnaent  *ith  respect 

to  fia&tters  in  which  it  had  exclusive  jurisdiction  was 

<4i 

broached  in  the  early  case  without  being  answered,  it 
was  inevitable,  however,  that  the  answer  should  be  none 
other  than  that  givsn  by  the  supreme  Court  of  Ctiwda  in  xte 
Prohibitory  Liquor  Laws.  (1£9$U       "Xtegulations" f  said 
cedgewiek,  J.  "made  by  Dominion  lew  as  well  as  by  local 
law  met  be  enforced  by  Ha  sort  of  Mtehiaery*  far  lie.  meat 
1  think  may  use  existing  machinery  lor  this  purpose;  imy 


(1)    See  descent:  u-^aaaiau  Const  |  tut  ion  (od  eu  . }  l^lc. 
pp,  ?9C  ff"«  -anc!  eaees  citsi* 

i&l    a© 3  Cooey^  v.  >he  municipality  of  the  County  of 
Broise    ( 1677 j  1  Uurt  •  38ti. 

At  t  orn*y-»flflns  ral  f  or  Qatar! o  v«  At  torneyfrfl antral 
To  r  t hlTT"? mi  ni  on  Tic  So  J  A  Q  Slo,  at  ^64, 

(4)    Bote  (fcj  supra* 
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In  respect  to  those  subjects  coeiBitted  to  it. ...give  to 
municipal  councils  poser  oil,  make  by-laws . "  tha 
Dominion  Parli&arent  cannot  add  to  the  capacity  of  a 
municipal  body  corporate  powers  the  local  legislature  has 
not  already  conferred.  On  the  other  hand  the  municipal 

corporation  ie  not  immune  to  the  application  of  all  valid 

J^eoeral  enactments  (3j  and  to  regulations  made  by  Federal 

(4) 

administrative  uodie6.         *If  the  legislation  ie  intra 

Tires,  municipal  corporations  are  in  no  different  position 

in 

frors  namral  persona  and  there  is  no  more  dlf  1  icult^en- 
forcing  compliance  «ith  tne  order  of  the  iiailway  Committee 
than  in  enforcing  a  judgment  obtaineo  against  thaa  in 
an  ordinary  action".    *' ; 

The  point  in  connection  with  the  municipality  as  a 


(1)     U695)  TA  3.  C.  S«  170,  at  £47. 

Grjtnd  Trcok  .:  a Co.        City  of  Toronto  (X$O0i 
ofc  6nt.  .v  ito;  at  izf  tri 

( 3 )    Toronto  v •  Sell  Telephone  Jo  of  Canada  1 1 £06 ) 

A  G  °^ ;  To  ■•onto  and  alegar a  --ewer  C"p.  v.  iiortfa 
Toronto  A  C  634.  Sa©  SS^^^M 

Public  atreeta,  Canadian  Municipal  Journal, A uguet 
1&1£  p.  £63-  t  c-?fu^  ^°gpQa^ge         municipal  rilgfate 
op.  cit.  March, 19I£,  p. So. 

(4)    Toronto  7.  Canadian  Pacific  Railway  (150£)   I  C  ©4. 

(5)    Per  Osier,  J. &•  in  in  &a  Canadian  *acilic  >;ly  Co. 

and  County  and  Township  "of  "York,  { Ibvb  j  tb  Ont-  app..v, 
6o,  at  73;     quoted  with  approval  in  Toronto  v.  Grand 
"rank  ~iy.  Co.  ox  ijm?»da(  1906)  37     , @ .  ;j .  1,-52,  at 
k6h*      On  the  inciieo  obligation  oi  a  municipality  to 
the  i/oainijii  authorities  see  minister  of  Justice  for  the 
dominion  of  Canada  v •  city  of  x.eV'ia  i  a.^.^Gd 
<5n  the  effort  of  the  Dominion  Government  to  control 
taaaieip&.l  bond  issues  as  a  war  measure  see  Keith: 


\ 
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(1) 

subordinate  agency  for  the  puroose  of  making  by-laws 

4 

that  is  the  most  fruitful  litigation  is  as  to  when  it 
is  within  its  statutory  powers  and  when  not.    Since,  as 
we  have  Just  seen  the  municipality  is  in  its  legal  cap- 
acity entire  the  creation  of  a  statute  it  follows  that  the 
only  powers  which  it  may  ex$ercise  are  those  granted 
in  expressed  words. those  necessarily  or  fairly  implied 
in  or  incident  to  those  powers  expressly  granted,  and 
tboso  essential  to  the  ac.-om:.  lishmant  of  the  declared  ob- 
jects and  purposes  of  the  corporation           not  simply  con- 

\2) 

venient,  but  indispensable.  A  by-law  fails  when  it 

(3) 

has  no  e^uress  or  implied  legislative  sanction. 

Should  the  statute  go  into  ?ome  detail  as  to  the  sub$eet- 

(4) 

matter  which  a  by-law  may  cover,        or  afieet  the  rights 
(5) 

of  property,  the  courts  &re  insistent  that  the  statu- 


I*r  (Jov3rnmont  in  the  Lominfcons,  p.  302  ( 0£f  ord ,  1921)  • 

(1)  On  the  distinction  between  the  legislative  and 

administrative  powers  of  a  municipal  corporation  see 
Foster  v.  Reno  (1910  22  Ont.  L.fi  41£5,  and   .ilson  v. 
Town  of  Ingersoll  (1916)  36  Ont  L.H.  260, 

(2)  ^c^ilafl  v.  City  of  Winnipeg  (1919)  45  D.L. 

(3)  Sydney  v.  Austral  Freezing  florks  (1905)  A.C. 

161;  Hart  and'  the  Llunicipality  oT  Vespra  and  sunnidale 
(1858)  16  U.C.Q.  B.iw  o2.~* 

I4)    Fleming  v.  Town  of  Sandwich  (1918)  44  Ont.  L.H. 


1 6 )     |G  re  Clark  and  th  e  vanieipali ty  of  the  Town-ship 
of  Howard  7~TX6fa5~7  9  Ont  .  R.  676. 
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(1) 

tory  provisions  be  strictly  complied  with#        But  the 

courts  will  not  assume  that  the  council  is  trying  to  evade 

(2) 

the  authoritating  act,         nor  will  they  iquash  a  by-law 

because  of  some  slight  procedural  irregularity  unless  the 

method  adopted  cannot  possibly  be  supported,  Mr.  Justice 

fiiddell  of  Ontario  has  atly  said:  "Y*e(the  Court)  have  no 

right  to  interfere  with  them,  when  they  are  within  their 

powers,  then  any  other  legislative  body,  parliament  or 
(3) 

legislature 

But  in  deciding  whan  they  are  within  their  powers  the 
court  may  sec  bounds  to  the  legislative  authority  of  a  mun- 
icipality which  they  could  not  fix  for  a  delegative  legis- 
lature*     Thus,  if  the  legislature  has  given  the  municipal 
council  power  to  make  by-laae  regulating  and  governing  a 
trade,  they  canuot  probibit  that  trade  entirely,  say  the 
courts,  no  question  of  any  appxehended  nuisance  being 
raise J.      As  the  Judicial  Committee  explained  in  Toronto  v. 
Virgo     (lt'96)"  there  is  a  marked  distinction  to  be  drawn 
between  prohibition  or  prevention  of  a  trade  and  regulations 
or  governance  of  it,  and  indeed  a  power  to  regulate  and 
govern  seems  to  imply  the  continued  existence  of  that  which 


(1)    A  public  utility  in  dealing  with  =x  city  will  also 

be  held  to  strict  compliance  vtith  ite  statutory  au- 
thority, xoroalQ  Electric  Ligfrt  Co.  Ltd.  v.  Toronto 
(1917)  A.G.  84. 

( £ )     in  re  Cameron  and  the  wun i c ipality^  of  aast  Missouri • 
rib&o)  13  b.  C.  K.  I§U7 

(3)     Re  Simpson  and  Village  of  Caledonia,   (191£)  1  D.L.Ii. 
 15,1?.   
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(1) 


To  prohibit  the  city 


is  to  be  regulated  or  governed. 


must  have  statutory  authority, 


(2) 


Likewise  similar  au- 


thority must  be  found  by  a  city  council  before  it  can  dele- 
gate any  of  its  powers.    Otherwise  the  delegate  is  frust- 
rating the  legislative  intent  to  rely  on  a  subordinate 
agency  of  a  certain  composition.      Whenever,  therefore,  the 


eicercise  of  discretion  which  the  legislature  has  not  man- 
ifestly contemplated,  the  act  of  the  council  is  ultra  vires. 

(5)  .    If  the  power  of  re-delegation  is  granted  the  council 
must  not  delegate  more  than  it  is  permitted  by  the  statute. 

(6)  . 

(1)     (1696)  A •  C.  88,  93. 

[iji     See  Toronto  Electric  Light  Cp.  Ltd.  v.  Toronto. 
(1017)  aT~c7~8~4T    ' 

(3)     He  Elliott  (1896)  11  i4an.  R.  356;  Attorney-General 

  '  .        IX  _  _  .  .     .1  ■  .  g—        _    .        .     T     •    "  - 


srtd  Town  of  Truro  v.  Chamber?  Electric  light  and  Power 
Co.  Ltd.  (i913TT3  E.  L.  443,   14  D.L.R.  883; 
liall  v.  City  of  ^oose  Jaw  (1910)  3  Sask.  L.R.  22. 


f*)    &S  ^-^j-ly  (1687)  13  Ont.  R.  451  Regina  v.  flebgter 


TTBB8)  16  Ont.  L.  it.  187;  Re  Foster  and  City  of 
Hamilton  (1899)  31  Ont  R  ^92;  Re  CToutier  (1896) 
11  iim.  R.  229;  Samson  v.  City  of  uontreal,  (1903) 
23  Que.  3.  C.  500. 


15)     l£i  re  -latyZonzie  and  Corporation  of  Branti'ord  (1884) 


4  Ont.  R.  382. 
l.e  Campaignie  dos  Chars  Urbains  do  ia-ontrea!  v# 
UontreaK  19.12  j  £3  ^us.  s.  C.  412,  3  P.  L.frR.612» 
La  Corporation  de  la  Paraisse  de  l'Assuraption  v. 
Forest  ( 1916)  £5  Que.  STT  B.  ( D .B.R. j568 ; 
&a  G ommunt,.ute  dsr-  goours  de  Chaxite  de  l'Eopital 
Soier^  1  de' juoutrabl  v.  Lu  Yille  de  '^hi-  teauguay,  ('1917) 
5^  Que.  5.  C.  c. 


1 6 ^    *n  ra  $£3s££££l2  aQ<3  Corporation  of  Brantford,  (1894) 
"4  Ont.  R.  382. 


(3) 


(4) 


citfcouncil  leaves  to  another  person 


ot  group 


SB 
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( iv )  Provincial  Governments  as  Legislative 
Agencies  of  the  Dominion  government. 

A  provincial  government  cannot  be  called  a  subordinate 

agency  created  by  the  Dominion  Govornment  but  whether  it  might 

on  occasion  be  employed  as  a  legislative  agency  i3  conveniently 

considered  at  this  point  in  the  progress  of  our  review  of  the 

scope  of  vicarious  legislation.  We  have  seen  already  that  there 

is  no  difficulty  in  the  Federal  Government  legislating  with 

reference  to  past  or  future  enactments  of  the  Provincial 

Legislature.    But  Mr.  Todd  la  his  parliamentary  Covernmont  in 

the  Bx-'itish  Colonies  has  said  that  it  is  not  competent  for  the 

Dominion  Parliamonf'to  delegate  its  functions  to  the  local 

legislature,  so  as  by  absolute  grant  of  discretionary  power 

to  enable  the  local  authority  to  doal  with  the  ma^er  itself" 
(1) 

The  difficulty  in  the  minds  ot  those  who  take  this  attitude 
seems  to  be  that  legislative  power  ovor  any  subject  competent 
to  the  Federal  Parliament  wa&  given  to  that  legislative  body 
exclusively  by  the  British  Worth  LmmicK  Act.  Ancillary  leg- 
islation on  such  subjects  by  the  Provincial  Grovornment  would, 
therefore,  be  ultra  vires.      Certainly  such  a  view  has  been 

encouraged  by  the  Privy  Council,      During  argument  when  Canadian 

&  (2) 

Pacific  ay  co.      v.  ^otrq         1  RnnR^marft,        was  before  the 
Eoard,  Lord  .vatson  said :  "The  Dominion  cannot  give  jurisdiction  or 


(1)  2nd  ed.  p.  5V0  (Load on,  1694) 
(£)     (1689)     A.  C  367. 
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leave  jurisdiction  with  the  Province,  The  Provincial  Parlia- 
ment cannot  give  legislative  jurisdiction  to  the  Dominion  parl- 
iament*     If  they  tave  it.  either  one  or  the  other  of  them,  they 
have  it  by  virtue  of  the  Act  of  1667.  I  thin*  we  awst  get  rid 
of  the  idea  that  either  one  or  the  other  can  enlarge  the  juris- 
diction  of  the  other  or  surrender  juried iction" •  according- 
ly any  effort  on  the  part  of  the  Province  to  legislate  on 
federal  matters  under  the  assumption  that  it  had  a  delegated 

authority  from  the  dominion  has  been  defeated  by  the  uourts. 
( £ ) 

This  result  iias  been  questioned  by  an  undoubted  authority, 

1*1  (4) 
Professor  Lefroy       and  in  hie  ye^er*.!.  .System       he  cites  an  Act 

pMNNM  by  the  itoainion  E*everaa«nt    Lien  authorize'  the  Province 
of  Huaitobtt  for  a  period  of  thirty  years  to  limit  rates  on  a 
section  of  the  G*tt*dian  northern  Hallway,  under  dominion  control 
parte  of  which  were  oven  in  Ontario.    This  pioce  of  legislation 
vfcS  attacked  at  the  tioie  as  being  "not  in  reality,  or  in  sub- 
stance, an  exercise  by  the  £  opinion  of  its  powers  entrusted  to 
it  through  the  Province  as  its  subordinate  agent  or  representat- 
ive but  an  abdication  of  their  authority  in  favor  of  the  Province 
and  that  the  light  to  enact  cannot  be  given  or  affected  by  the 
powers  to  repeal,    hich  is  inseparable  from  all  such  legislation*. 


(1)    Quoted  by  Lefioy:  Canada's  Federal  System  p.  70. 
(Toronto,  1913.) 

(£)    dex  v.  Walflron  {1914}  18  L.I.B.  lOtSegativiag 

«iex    v.  Laity    (1S3.3J  13  B.  $•  S«  44*,  %Z  32* 

(3)  See  Lefroy:  Short  Treaties  on  Uaaadi-an  constitutional 

Law,  fu.  bo  p.  176" (Toronto,  1516;. 

(4)  Canada's  ?33aral  ayatsm     p.  7?:  fn  ( Toronto,  1913 ) « 


104 


The  truth  of  the  matter  would  seem  to  be  that  just 
as  the  Dominion,  as  we  have  see,  has  at  times  found  it  practi- 
cable to  endow  municipal  corporations  with  the  power  to  pro- 
vide ancillary  by-laws  so  it  might  also  employ  the  existing 
machinery  of  provincial  governments  to  supplement  Federal  leg- 
islation in  their  local  jurisdictions.    There  is  no  more  pro- 
cedural difficulty  in  the  latter  case  than  in  the  iormer.  But 
considerations  in  the  realm  of  constitutional  law  must  often 
rise  above  the  question  of  legality  and  practicability.  Uo 
doubt  that  was  what  was  in  the  mind  of  Iterd  v^atson  to  whom 
the  Canadian  constitution  ovven  so  much,  when  he  threw  out 
his  strong  hint  during  the  argument  of  the  Bonseiours  Case.  In 
spite  of  the  federal  appointment  of  the  Lieutenant-Governor 
of  the  Province,  or  of  the  power  of  federal  disallowance,  every 
effort  of  the  state ©men  cf  Canada  end  the  members  of  the  Judic- 
ial Committee  has  been  put  forward  to  dis&ipate  any  notion  that 
the  fad  ear  al  system  of  Canada  tews  a  legislative  union.  The  British 
florth  America  /„ct  hits  a  happy  compromise  between  such  and  the 

loose  system  of  confederation.     South  Africa  may  be  a  legislat- 
(1) 

ive  union        and  Australia  almost  one  with  its  larger  range  of 

U) 

powers  in  the  central  government,        but  the  Canadian  provinces 
were  finally  brought  together  under  a  scheme  which  distributed 


W     See  Larshall' a  To . nship  Syndicate, Ltd .  v.  Johannes- 
burg Consolidated  Investment  Co.  Ltd  .  { lcJEO)  A.C.420. 

12)     See  4ttorney-Saflcral  for  the  Commonwealth  of  Australia 

v .  The  Colonial  "Sugar  defining  CoTLtd.  { 1914TTi  C .  2 3  7  • 
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the  objective  range  of  legislative  authority  more  truly  on  the 
basis  of  Dominion  wide  and  Provincial  interests.  The  arrangement 
was  eventually  acquiesced  in  by  all  parties  and  it  would  be  un- 
constitutional, in  the  British  sense,  to  permit  any  practice  to 
grow  up  which  was  contrary  to  the  accepted  spirit  of  the 
instrument  of  federation.      To  hold  that  the  Dominion  Parliament 
cannot  delegate  to  a  Provincial  Government  preserves  the  genius, 
if  not  in  fact  the  substance,  of  the  Canadian  Constitution. 
The  practical  advantages  of  ancillary  measures  may  notwithstanding 
be  easily  secured  by  the  device  of  supplemental  legislation  by 
reference  on  the  part  of  the  Governor-General  under  authority  of 

a  Dominron  Act  as  we  have  already  noted  in  connection  with  Kerley 

(1) 

v.  London  and  Lake  Krie  Transportation  Co.  This  solution  would 

seem  to  offer  the  soundest  adjustment  of  all  the  interests  at 
stake  in  the  matter. , 

(v)  The  Validity  of  Subordinate  Legislation. 
Having  reviewed  various  instances  where  ancillary  legislation 
has  been  made  by  delegates  of  a  Colonial  Legislature,  it  is  necessary 
to  advert,  in  closing  the  topic,  to  a  consideration  of  how  certain 
attacks  on  the  validity  of  subordinate  ^regulations  have  been  met. 
In  the  first  place  it  was  frequently  contended  in  the  argument  of 
early  cases  that  the  legislature  in  question  was  abdicating  when  it 
permitted  the  Lieutenant-Governor  or  specially  created  subordinate 

body  to  make  regulations  in  place  of  the  law-making  authority  which 
had  been  set  up  by  the  Imperial  Parliament  for  that  very  purpose. 


(1)     (lil£)  £6  Ontario  L.B.  688  See  P.  67,  supra 
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la  The  Queen  v.  Burah  their  Lordships  agreed  "that  the  Governor- 
General  in  Council  could  not,  by  any  form  of  enactment,  create  in 

India,  and  arm  with  general  legislative  authority,  a  new  legislative 

{ 1) 

power,  not  created  or  authorized  by  an  Imperial  Act" •  But 

they  hastened  to    add,  nothing  of  that  kind  had  been  attempted  when 

the  Lieutenant-Governor  of  Bengal  was  authorized  to  bring  certain 

lawe  into  effect  at  what  time  and  over  what  territory  his  discretion 

saw  fit;  and  as  we  have  seen  they  tacitly  met  the  point  of  abdication 

by  explaining  that  this  was  r:?ally  conditional  legislation,  V/hen 

Hodge  v.  The  Queen  arose,  however,  with  its  delegation  to  a  Board 

of  License  Commissioners,  the  force  of  counsel's  argument  was  much 

more  apparent.  But  to  the  contention  that  the  legislature  effaced 

itself,  the  Board  re  lied  that  it  was  not  so,  that  the  legislature 

retrained  its  powers,  intact,  and  could,  whenever  it  pleased,  destroy 

the  agency  it  had  created  and  set  up  another,  or  take  the  matter 

(2) 

directly  into  its  own  hands.  Lord  Fitzgerald  who  render- 

ed this  opinion  had  in  arguendo  asked  the  pointed  question*.  "If 

it  could  confer  those  powers  on  commissioners,  could  it  not  confer 

(3) 

those  same  powers  on  the  Legislature  of  flew  Brunswick?" 

His  remark  in  the  course  of  his  opinion  that  "how  far  it  shall 


(1)  (1878)     3  A.C.     889,  905. 

(2)  (1883)     9  A.  C.  117  at  13£. 

(3)  Sessional  Papers,  (Canada),  (1884)  vol  XYII,  no.  30, 
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seek  the  aid  of  subordinate  agencies,  and  how  long  it  shall 
continue  them,  are  matters  lor  each  legislature,  and  not  for 
the  courts  of  law,  to  decide",  would  seem  to  indicate  that  a 
line,  would,  in  fact,  be  drawn  somewhere  by  the  courts.  If  the 
agency  is  subordinate,  one  created  by  the  legislature,  and 
amenable  to  its  control  in  a  manner  that  the  government  is  not, 
then  there  is  no  constitutional  objection  to  a  body  of  the  well 
settled  plenary  authority  that  a  Colonial  Parliament  is  accord- 
ed, delegating  a  measure  of  its  functions.      The  function  of  a 
law-making  organ  of  the  state  is  the  exercise  of  discretion  with- 
in the  limits  of  its  constituent  authority.      If  there  is  any 
abdication  in  leaving  to  administrative  agents  the  formulation  of 
regulations  or  by-laws,  it  is  in  the  matter  of  delegation  discret- 
ion.       There  is  no  foregoing  of  constitutional  power.      The  legis- 
lature may  not  deliberate  on  the  efficiency  or  wisdom  of  the  precise 
requirement  of  particular  regulation  but  it  does  retain  complete 
control  over  all  the  elements  which  bring  about  its  formulation 
and  thereafter  insure  its  enforcement.      Most  acts    0f  the  legislature 
itself  really  stand  on  much  the  same  ground  as  any  regulation.  A 
committee  inquires^  into  the  regulation  of  the  measure  and  makes  its 
report  to  the  house,  and  when  the  act  is  passed  no  one  would  quest- 
ion its  validity  for  the  reason  that  every  member  of  Parliament 
had  not  given  it  his  unalloyed  deliberation.      The  opportunity  to 
deliberate,  suffices.  And  so  with  administrative  agencies; 

as  long  as  Parliament  determines  the  personnel  that  applies  the 
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necessary  mental  processes,  and  as  long  as  it  determines 
the  scope  and  endurance  of  a  regulation,  there  is  hardly  any 
force  in  the  impeachment  of  such  instances  of  vicarious  leg- 
islation. 

But  a  point  of  attack  o ^  subordinate  legislation  of 
more  constitutional  import  was  raisea  by  Sir  Barnes  Peacock 
during  the  argument  of  the  same  case  of  Hodge  v.  The  Queen. 
His  Lordship  pointeo  out  that  regulations  and  laws  made  by 
administrative  agencies  especially  those  in  this  case  which 
provided  for  a  punishment  of  hard  labour  for  a  breach  of  them, 
would  escape  that  assent  of  the  Lieutenant-Governor  which  was 
required  before  any  act  of  the  legislature  itself  became  valid. 
It  will  be  remembered  that  it  was  because  the  idanitoba  Initiat- 
ive and  Keierendum  Act  purported  to  permit  the  making  of  laws  to 
which  such  assent  had  not  been  given  that  the  Privy  Council  had 
declareo  it  ultra  vires.  However,  the  Board,  in  1878  were 
apparently  satisfied  with  counsel's  argument  for  no  further 
reference  was  made  to  the  matter  in  the  coarse  of  their  deliver- 
ed opi  ion,      The  argument  was  that  when  the  Lieutenant-Governor 
assented  to  the  Act  by  which  thecommissioners  were  empowered  to 
make  rules  and  regulations,  he  assented  to  the  rules  and  regul- 
ations which  they  might  make  and  also  to  an  infraction  of  those 
rules  being  treated  as  an  offence  against  the  law  of  the  Prov- 
ince. ^      The  same  argument  did  not  save  the  Manitoba 


(1)     Sessional  Papers,  (  Canada) ,{ 1864)    Vol.  XVII.  Ho. 
30,  p.ll3# 
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Act ,  however,  for  reasons  which  we  will  postpone  to  the 
discussion  of  our  ne:  t  topic.      Plausible  as  such  an  argument 
sounds  one  cannot  help  hut  feel  that  their  Lordships  were 
really  satisfied  to  pass  over  this  evasion  of  the  executive 
assent  in  view  of  the  many  practical  advantages  to  he  secured 
by  the  employment  of  such  subordinate  agencies.    "It  is 
obvious  that  such  an  authority",  the  Board  said  int  their 
decision,  "is  ancillary  to  legislation,  and  without  it,  an 
attempt  to  provide  for  varying  details  and  machinery  to 
carry  them  out  might  become  oppressive,  or  absolutely  fail". 

With  the  increasing  complication  of  the  economic  world 

and  the  gradual  acceptance  by  society  of  paternalism  on  the 

part  of  governments,  the  resort  to  administrative  agencies 

with  large  legislative  authority  has  been  very  marked  in 

recent  decades.  Some  are  even  apprehensive  that  we  are  enter- 

(1) 

ing  en  era  of  government  by  commission*  However  that 

may  be  from  The  Queen  v.  Burah    the  colonial  legislatures  of 
the  British  Commonwealth  have  travelled  by  the  gradual  stages 
we  have  reviewed  above  to  the  e  treme  instance  of  vicarious 
legislation  in  Hoche  v.  Kronheimer  and  the  courts  have  not  as 
yet  called  a  halt.    The  layman  could  hardly  be  blamed  for 
accusing  the  courts  of  indulging  in  legalistic  subtelties  when 
they  contend  that  in  some  of  the  recent  War  Measures  and  Treaty 
of  Peace  Acts,  the  legislature  has  in  no  way  abdicated  its  funct- 


(l)     See  Constitutional  Safeguards  -  How  Far  Can  Delegates 
delegate.  (1^19)     55  Canada  Law  J.  566. 


110. 

V.  Constitutional  Limitations  on 
Vicarious  Legislation, 

The  extent  to  which  the  device  of  vicariously 
legislating  through  subordinate  agencies  has  been  employed 
in  recent  years  incites  one  to  divulge  in  the  fascinating 
speculation  of  what  are  the  constitutional  limitations  that 
bound  its  future  use  on  the  part  of  colonial  legislatures* 
Between  the  easily  accepted  delegation  in  The  Que.en  v.  BWrah, 
(1678)  and  an  out  and  out  abdication,  where  is  the  line  to  be 
drawn?    How  far  must  we  adhere  to  the  dictum,  in  The  Queen  v# 
Burah  and  its  reiteration  by  Viscount  Haldane  in  the  Initiative 
and  Kef erendum  Case  (1919),  to  the  effect  that  a  colonial  legis- 
lature, plenary  as  its  powers  may  be  in  the  eyes  of  the  Judic- 
ial Committee,  cannot  "create  and  endow  with  its  own  capacity 
a  new  legislative  power  not  created  by  the  Act  to  which  it  owes 
its  own  existence?"    Apparently  it  is  the  view  of  the  Board  that 
a  colonial  government  cannot  extinguish  itself  and  set  up  an- 
other auhtority  in  its  place  to  take  full  control  of  the  legis- 
lative field. 

Let  us  assume  for  the  moment  that  such  a  proposition  is 
sound.  How  far  then  could  a  legislature  go  in  delegating  a 
law  making  power  to  another  body  while  it  continues  itself  in 
full  authority?    Professor  Harrison  Moore  has  asked  the  ques- 
tion %'ould  it  be  lawful  to  commit  to,  say,  a  Hoyal  Commission 
full  powers  to  make  laws  for  the  peace,  order,  and  good  govern- 
ment of  the  colony  in  all  cases  whatsoever,  subject  to  the  lim- 
itation that  any  law  made  by  such  commission  inconsistent  with 


Ill 


any  act  passed  by  the  legislature,  shall  be  invalid,  and  that 

the  Commission  may  make  no  lav,  which  relates  to  the  eonstitut- 

(1) 

ion  or  powers  of  the  legislature  itself?"       He  claims  that 
the  actual  decisions  of  the  Privy  Council  would  not  support 
such  a  step  and  he  interprets  the  dicta  referred  to  above  as 
actually  denying  it.    Be  is  nevertheless  inclined  to  believe 
that  such  a  delegation  would  be  valid,  the  only  difficulty  to 
his  mind  being  the  resultant  invasion  of  the  Crown's  power  of 
disallowance.    But  he  considers  this  objection  to  be  more  politi- 
cal than  legal  which  is  illustrative  of  the  Australian  attitude 
of  mind  oia  any  question  involving  the  Crown.      $e  submit, 
however,  that  the  decision  and  dicta  do  not  necessarily  pre- 
clude the  creation  of  a  fioyal  commissiom  having  authority  in 
the  terms  which  he  suggests.    It  is  too  broad  an  interpretation 
of  the  famous  dictum  of  Lord  Selborne  in  The  Queen  v.  Bur ah 
to  say  that  he  intends  it  to  have  reference  to  such  a  x^oyal 
Commission.    His  Lordhsip  said  as  we  have  noted  before,  that 
the  Indian  Legislature  "could  not  by  any  form  of  enactment 
create  in  India  and  arm  with  general  legislative  authority,  a 
new  legislative  power  not  created  or  authorized"  by  an  Imper- 
ial statuee.      Did  not  their  Lordships  in  1878  have  in  mind 
an  abdication  of  the  general  power  of  legislation, "an  attempt" 
as  Sir  Arthur  Hobhouse  put  it  in  interpretating  this  dictum 
during  the  argument  of  The  Queen  v.  Hodge,"  to  pass  the  subject 


(1)    Moore;     The  Powers  of  Colonial  Legislatures  in  The 

Journal  of  Comparative  Legislation  and  International 
Law    (19E£)  3d  ser.  vol.  IV.  pt.  1,  p*  11  at  14. 
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power  beyond  the  legislature  constituted  by  Parliament? 

"It  must  remain  vested"  he  added, "with  the  responsibilities 
(1) 

and  authority?"  Again  we  submit,  that  the  dictum  of 

Viscount  Haldane  in  the  Initiative  and  Referendum  Case  does 
not  support  the  claim  of  the  learned  Professor.    It  will  be 
noted  that  in  asserting  that  there  is  no  doubt  as  to  the 
valitfity  og  yb\e  employment  of  subordinate  agencies  by  a 
legislature,  Lord  Haldane' s  aualii ication  is, "while  preserv- 
ing its  own  capacity  intact".    It  is,  therefore,  reasonable 
to  assume  that  when  he  subsequently  addressed  himself  to  the 
gravity  of  the  constitutional  question  raised,  should  a 
legislature  seek  to  establish  "endowed  with  its  own  capacity, 
a  new  legislative  power",  he  must  have  had  in  mind  the  complete 
effacement  of  the  existing  constituent  body.      It  is  this 
interpretation  which  gives  point  to  the  decision  in  the  Initiat- 
ive and  Referendum  Case.        The  Privy  Council  could  hot  have 
taken  exception  to  the  device  of  the  initiative  and  referendum 

per  se  for  the  latter  at  least  has  been  approved  of  in  the 

(2) 

decision  of  xuissell  v.  The  Queen,  (1882).  What  they  felt 

to  bo  unsupportable  was  the  handing  over  to  the  electorate 
completo  authority  to  make  a  law  that  had  not  been  deliberated 
upon  by  the  legislature  nor  received  the  assent  of  the  Lieutenant- 
Governor.    "If  the  ^ct  is  valid",  the  Board  said,  "it  compels 
him  to  submit  a  proposed  law  to  a  body  of  voters  totally  distinct 


(1)  Sessional  Papers    (Canada)     (1864)  vol.  XVII, Ho. 30 

p.HOo 

(2)  7  A»C.  829.  The  initiative  has  been  approved  in  The 

King  v.  Hat.  Bell  Liquors,  Ltd.  (1922)  2  A.C.IF8":  see 
p.39  supra* 
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from  the  legislature  of  which  he  is  the  constitutional  head, 
and  renders  him  powerless  to  prevent  it  from  becoming  an 
actual  law  if  approved  hy  a  majority  of  the  voters,"  True 
the  legislature  continued  to  exist  but  it  ©omld  not  in  any 
reasonable  sense  be  said  to  assume  the  responsibility  or 
authority  for  statutes  passed  by  means  of  the  machinery  set 
up  by  this  act,  for  it  had  handed  back  to  those  to  whom  it 
was  in  fact  accountable  the  power  to  put  laws  on  the  statute 
books.      We  may  conclude,  therefore,  that  a  delegation  by  a 
continuing  legislature  under  conditions  which  nullify  its 
functions  in  the  making  and  altering  of  laws  or  eliminate 
in  substance  its  responsibility  ^B_a._i^j^^B9n'MtSTeJ!^3^9 
is  to  be  considered  as  exceeding  the  power  of  a  colonial 
legislature  plenary  as  its  powers  may  be.      But  there  would 
seem  to  be  no  reason  to  doubt  that  any  delegation  short 
of  that  meets  with  the  approval  of  the  custodians  of  the 
written  principles  of  self-government  throughout  the  British 
Commonwealth  beyond  the  seas.      If  written  authority  bo 
desired  it  will  be  found  in  3.  5  of  the  Colonial  Laws  Validity 
Act  of  1665,  —  "every  representative  legislature  shall 
have  ....full  power  to  make  laws  respecting  the  constitution 
powers  and  procedure  of  such  legislature". 

The  legitimate  bounds  of  an  inquiry  into  the  topic  of 
vicarious  legislation  are  exceeded  when  we  advance  into  any 
discussion  which  assumes  the  discontinuance  of  the  delegating 


/ 
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body.      But  in  view  of  Lord  Haldane's  drawing  attention  In 
the  Manitoba  Case  to  the  gravity  of  the  constitutional  question 
raised  should  a  legislature  attempt  to  abdicate,  a  brief 
reference  to  the  point  will  conclude  our  present  topic.  Profess- 
or Dicey  has  asserted  that  it  was  quite  within  the  competence 
of  the  Imperial  Parliament  as  a  sovereign  body  to  abdicate 


done,  he  says  in  two  ways?,    .First,  it  may  legally  dissolve 
itself  and  leave  no  means  whereby  a  subsequent  parliament 
could  b«  legally  summoned  •      How  far  does  this  apply  to  a 


to  attempt  to  do  t$e  same  thing  it  would  amount  to  a  declar- 
ation of  independence,  in  other  words,  a  declaration  that  it 
was  itself  a  sovereign  legislature.      This  of  course  is  in 
spite  of  the  words  of  The  Queen  v.  Burah  that  it  has  "plenary 
powers  as  large  and  of  the  same  nature  as  those  of  Parliament 
itself".      When  St.  Vincent  and  Grenada  wished  to  surrender 
their  autonomy  to  the  Imperial  Parliament  in  1876  it  was  necess- 
ary to  do  so  of  themselves,  as  Scotland  did  when  it  chose  to 
join  with  i£ngland  in  forming  the  United  gingdom. 

Professor  Dicey  says  that  in  the  second  place  a  soverign 
body  may  extinguish  itself  by  transferring  its  sovereign  auth- 
ority to  some  person  or  body  of  persons.  How  far  may  a  colonial 


(1)  Dicey:  Law  of  the  Constitution.      8th  ed.  p.  66.  fn. 

( Lond  on,  1915). 

(2)  39  and  40  Yict.  c.  47. 


(1) 


just  as  an  autocratic  Czar  might  abdicate. 


This  may  be 


Obviously  were  a  colonial  legislature 
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legislature  transfer  to  a  successor  such  plenitude  of  powers 
as  it  possesses  and  thereafter  cease  to  function  itself? 
Sir  Arthur  Keith  cites  the  instance  of  the  legislature  of  the 
Virgin  Islands  by  a  local  act  endowing  with  its  authority  the 
Governor  of  the  Leeward  Federation  of  which  they  formed  a  part 
and  maintains  that  the  Governor  does  not  thereafter  legislate 
by  virtue  of  the  prerogative  but  as  a  successor  endowed  with 
all  the  powers  which  the  former  assembly  possessed.         It  is 
difficult  to  see  how  this  is  consistent  with  3*  5  of  the 
Colonial  Laws  Validity  Act  quoted  above.      As  Professor  Moore 
points  out  ird  his  article  already  noted,  "a  valid  exercise  of 
the  authority  given  by  ,5.  5  must  be  directed  to  the  constitution 
of  the  legislature;  but,  as  the  qualification  for  the  exercise 
of  the  power  is  the  representative  character  of  the  legislature, 
and  as  the  subject-matter  is  the  constitution,  powers  and 
procedure  of  such  legislature,   it  is  not unreasonably  inferred 
that  the  maintenance  of  this  representative  character  is  some- 
what fundamental:"      The  Governor  of  the  Leeward  Federation 
is  certainly  not  a  "representative  legislature".    Yet  Sir  Arthur 
Keith  would  hold  further  that  he  might  change  his  own  composition 
as  a  legislature  for  the  Virgin  Islands  under  the  authority 
of  this  section,  and  he  adds  that  the  same  power  rests  in  the 
nominee  body  to  which  the  local  legislature  has  been  re- 
duced in  British  nonduras,  Antigua,  Dominica  and  other  places, 


(1)    Keith;  Responsible  Government  in  the  Dominions,  vol 
1,  p.  366.  (Oxford,  1912). 
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If  Professor  Moore's  interpretation  of  3.  &  of  tbe 
Colonial  Laws  Validity  £ct,  is  sound,  it  is  difficult  to 
account  for  these  actual  instances  of  a  colonial  legislature 
elothing  with  its  powers  a  successor  not  provided  for  by  say 
imperial  iet.  One  is  temp tad  to  submit  that  3$  t  only  applies 
*hen  a  continuing  representative  legislature  is  actually  re- 
modelling  its  own  constitution,  but  that  when  the  legislature 
is  extinguishing  Itself  in  a  way  ei.siiar  to  the  second  method 
which  Irofesf or  Dicey  suggests  in  respect  to  severing  legislat- 
ures the  matter  has  advanced  beyond  the  scope  of  I  5  and  becomes 
a  non-statutory  constitutional  question*    It  is  to  be  observed 
that  the  step  taken  by  the  firgin  Islands,  British  Honduras 
and  o  the  re  was  quite  voluntary  on  the  part  of  the  local  autonomous 
community.      One  may  assume  further  that  it  was  highly  conven- 
ient and  in  the  interests  of  all  concerned  so  that  once  again 
It  is  possible  that  the  xoree  oi  circumstances  is  at  work  on 
the  constitution  of  the  commonwealth  in  its  far  flung  self- 
governing  dominions. 

Perhaps  colonial  legislatures  are  entering  on  a  day  «hen 
they  are  to  be  allowed  by  a  nascent  convention  of  the  constit- 
ution almost  complete  sovereign  attributes.    One  can  readily 
appreciate  that  the  Imperial  Government  eould  not  tolerate  a 
local  legislature  insisting  upon  naving  the  power  to  dissolve 
itself  and  foreclose  the  possibility  of  a  future  government 
within  the  territory*   That  would  be  tantamount  to  proclaim- 
ing tbe  Empire  a  fiseiparous  creature.      But  it  is  highly  con- 
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ceivable  that,  short  of  severing  any  f  e  eral  link  which  the 
Imperial  Parliament  has  provided,  the  local  community  may  do 
with  its  government  as  it  sees  fit,  and,  in  fact,  have  it 
transfer  its  powers  to  soma  person  or  persons  not  c contemplated 
by  the  Imperial  Authorities  at  the  time  of  the  grant  of  self- 
government* 

This  indeed  would  seem  to  be  the  impossibility  in  the 
Canadian  Provinces.      The  British  fforth  America  Act  8.  9£ , 
provides  that  "in  each  province  the  legislature  may  exclusive- 
ly make  laws  in  relation  to  matters  coming  within  the  classes 

(1) 

of  subjects  next  hereinafter  enumerated;  that  is  to  say,  The 
amendment  from  time  to  time,  notwithstanding  anything  in  this 
act,  of  the  constitution  of  the  X3rovince,  except  as  regards  the 
office  of  Lieutenant-Governor".      The  term  "exclusively" must 
be  taken  to  apply  to  the  subjects  enumerated  and  not  to  the 
legislature.      Lord  Haldane's  assertion  in  the  Manitoba  Case 
that  the  Act  "entrusts  the  legislative  power  in  a  province  to 
its  legislature,  and  to  that  legislature  only"  would  appear  to 
be  too  strong  especially  in  view  of  the  generality  of  the  first 
sub-section.      Provided  the  federal  link  is  not  interfered  with, 
there  seems  to  be  no  reason  why  a  local  legislature  cannot  con-  4/ 
stitute  with  its  authority  any  person  or  persons  whom  it  sees 
fit  to  succeed  it.    The  defeat  of  the  Initiative  and  Referendum 
Act  by  the  Judicial  Committee  was  actually  put  on  the  ground  that 
the  federal  link  had  been  severe The  case  itself  may  easily 
rest  on  that  ratio  decidendi.    One  is  left  free  to  question, 
therefore,  the  force  of  Lord  naldane's  dictum  that  a  provincial 
legislature  cannot  "Create  and  endow  with  its  own  capacity  a  new 
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new  legislative  power  not  created  bj  the  Act  to  which 
I  owe®  its  existence". 
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PAHT  III. 

JUDICIAL  .dcVIiSW  0?  THK  GQV.^10B 
AS  M  AEklfllST.vATIV^  AGENCY* 

I.  xtevisw  of  the 
exercise  of  the  Prerogative  and 
Acts      of  State. 

The  prerogatives  of  the  Grown  run  throughout  the  Empire 

except  where  they  have  been  limited  by  an  Imperial  statute 

or  a  local  law.          In  some  instances  their  exercise  has  been 

delegated  to  the  Crown's  local  representative,  the  Governor. 

Although  it  is  well  settle >  that  in  the  self  governing  Dominions 

(2) 

he  acts  only  on  the  initiative  and  advice  of  his  Ministers, 

yet  there  is  apparently  one  exception  to  this  convention  of  the 

constitution.    In  exercising  the  delegated  prerogative  to 

pardon  offences  the  Governor-General  of  Canada  need  not  follow 

(3) 

the  advice  of  his  Ministers,        and  in  fact  in  one  ease  where 

he  granted  a  pardon  his  council  abstained  from  giving  him  any 

(4) 

advice  whatever.  .No  review  of  the  exercise  of  this  pardon- 

ing power  may  be  obtained  in  the  courts.      As  the  Judicial  Com- 

(5) 

mittee  said  in  Balmukand  v.  The  gjng-jjmperor,   (1915)       ,  "the 
tendering  of  advice  to  His  Majesty  as  to  the  exercise  of  his 
prerogative  of  pardon  is  a  matter  for  the  iiixecutive  Government 
and  is  outside  their  Lordship's  province". 


it)    The  Queen  v.  Bank  of  i\iova  Scotia  (ltfa5)  11  S.C.it. 
(£)     Theodore  v.  Bunean( 1919)  A.C.  676.  at  706. 

(3)  aee  the  authorities  collected  in  Lefroy:  Short  Treatise 

on  the  Canadian  Constitution,  p.  168    { Toronto, 1918) • 

(4)  See  32  Canadian  Law  J.  53. 

(5)  (1915)  A.C.  629,  630. 
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Another  prerogative  of  the  sovereign  that  may  be  dele- 
gated when  necessity  demands  to  its  overseas  represon&Atives, 
is  the  power  to  make  war  and  peace.  Ifo  colonial  government 
would  have  power  to  deilare  war  or  make  peace  without  such 
delegation.    The  King  alone  ham  the  authority  to  place  his 

Dominions  in  a  state  of  warfare,  or  delegate  the  power  to  do 
(1) 

ao         Aar  otherwise  delcared  would  not  commence  a  legal  state 

(2) 

of  hostilities.  The  power  to  take  necessary  measures  in 

time  of  war  may  also  be  and  generally  is  entrusted  to  a  local 

authority.      The  courts  will  not  sanction  any  re-delegation 

of  this  royal  war  prerogative,    Ueither  the  exercise  of  the 

power  nor  the  discretion  to  judge  of  the  necessity  for  its  ex- 

(3) 

ercise  can  be  re-delegated.  But  the  courts  will  refuse  to 

review  any  decisions  made  under  this  power  by  the  proper  author- 
ities on  what  are  necessary  measures  to  meet  the  emergency.  As 
the  Judicial  Committee  explained  in  the  case  of  The  Zamora,  in 
prize:  "those  responsible  for  the  national  security  must  be  the 
sole  judges  of  what  the  national  security  requires.    It  would  be 
obviously  undesirable  that  such  matters  should  be  made  the 

subject  of  evidence  in  a  court  of  Law  or  otherwise  discussed 
(4) 

in  public".  Similarly  acts  done  by  the  military  authorities 

cannot  be  adjudged  as  to  their  propriety  before  a  raun- 


(1>     H  Xok  (1679)  9  Buch.  45. 

(2)  The  Dart  Ubl2)  Stewart  301. 

( 3 )  Joseph  v •  The  Colonial  Treasurer  of  13 ew  South  Wales , 

71916  J  25  0.l.*7~3zl 

(4)  (1910)  2  A.  C.  77,  at  107. 
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(1) 

icipal  court, 

(2) 

The  courts  will  not  review  an  act  or  natters  of  state. 
To  quote  the  language  of  Lord  Xingsdown  as  to  the  reason  for 
such  a  rule:-    "of  the  propriety  or  justice  of  that  act  neither 
the  court  below  nor  the  Judicial  Committee  have  the  means  of 
forming,  or  the  right  of  expressing  if  they  had  formed,  any 
opinion,  It  may  have  been  just  or  unjust,  politic  or  impolitic, ]^ow^a 
beneficial  or  injurious,  taken  as  a  v»hole,  to  those  whose  in- 
terests   are  affected,     These  are  considerations  into  which  their 
Lordhsips  cannot  enter.    It  is  sufficient  to  say  that,  even  if 

a  wrong  has  been  done,   it  is  a  wrong  for  which,  no  municipal 

(3) 

court  of  justice  can  afford  a  remedy,"        But  where  the  Grown 

attempts  to  justify  an  interference  with  the  private  rights  of 

its  subjects  as  an  act  of  state  the  court  will  grant  relief, 
(4) 

Unless  some  recognized  legal  principle  can  be  invoked 

the  Court  cannot  entertain  the  suit.    Thus  in  Dominion  of 

(5)  

Ganada  v.  Province  of  Ontario,  191o,          a  treaty  had  been 

made  by  the  Dominion  whereby  certain  payments  were  guaranteed 

the  Ojibe'way  Indians  in  return  for  their  releasing  all  interest 

in  a  large  tract  of  land  the  most  of  which  lay  in  Ontario  and 

(6) 

thus  enured  to  its  benefit.         The  Bominion  claimed  that 


(1)  I£ph  in  stone  v.  Bedreechund  (1639)  1  Knapp,  P.C.  316. 

Ex  parte  Marais  (1902)  A.C.  109* 

(2)  On  the  nature  of  an  act  of  state  see  xialeigh  v. 

Goschegt  (1698)  1  CH.  73. 

(3)  Secretary  of  State  of  India  in  Council  v.  Kamachee 

Boye  3ahaba  (16£>9j  13  I&oo.  P.O.  22,  at  66,  aeT~also  ace. 
Cook  v.  Sir  James  Sprigg  (1899)  a.  C.  572* 

(4)  talker  v.  Baird  (1892)  A.  C.  491.  ,  Tlim.    r  Pn  v 
    ^  st>Catkarines  Milling  &  Lumber  Co.  v* 

(5)  (1910  A  S.        627,  The  Queen  (1889)  14  A.C.  46. 


the  Province  should  pay  a  proportionate  share  of  the  treaty 
obligations.    The  Judicial  Committee  held  that  although  as 
a  matter  of  fair  play  Ontario  might  he  liable  for  some  part 
of  the  outlay,  there  was  no  point  of  law  envolved  in  the 
case.    Similarly  the  court  refused  to  take  cognizance  of  a 
case  envolving  a  grant  of  land  by  treaty  to  be  held  on  polit- 
ical tenure.    The  Board  held  that  the  question  to  whom  the 
land  shall  be  granted  on  the  death  of  its  holder  was  one  which 
belonged  exclusively  to  the  government  to  be  determined  upon 
political  considerations,  and  it  was  not  within  the  competency 

of  any  legal  tribunal  to  review  the  decision  which  the  govern 

(1) 

-ment  might  pronounce. 

11.    iteview  of  Proclamations,  Orders 
""and  Regulations  in "Council. 

In  Sir  flohn  Sprigg  v.  Sigeau  (1697],  where  the  Governor 
of  Cape  Colony  was  authorized  to  add  to  the  existing  laws  of 
Pondoland  which  had  just  been  annexed,   such  laws  as  he  should 
from  time  to  time  by  proclamation  declare  to  be  in  force,  it 
was  argued  that  a  proclamation  issued  on  such  authority  was 
an  Act  of  State  and  that  the  courts  could  not  therefore  re- 
view the  matter.    But  this  was  denied  by  the  Judicial  Commi-- 
ttee,  and  they  held  that  it  was  a  delegation  of  legislative 
authority  over  which  the  court  must  take  cognizance  in  order  to 

ascertain  if  the  Governor  had  acted  within  the  scopo  of  that  author- 
ity. 


(1)     Shakh  Sultan  Sani  v.  Shekh  ii  j mod  in  ( 1692)  £0  I.E.  Ind . 
App.  bO. 

(2)     (1897)  A.  G.  236. 
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If  an  e^prsaseo  or  iupliea  author i2&t ion  is  iouna*  then  the 

courts  cannot  question  the  discretion  of  the  Governor  relied 

on  in  this  type  of  so~e&ll«d  conditional  legislation  whore 

certain  details  are  left  to  the  executive.    If  e  Cue teas  Act 

including  among  prohibited  Reports  "all  goods  the  importation 

of  which  »sy  be  prohibits    by  proclamtioa;  then  a  decision 

of  the  Governor's  that  opiua  suitable  for  stacking  shall  not 

be  imported  is  valid  and  unimpeachable  before  the  courts* 

Over  the  wisdom  of  the  delegating  statute  itsalf  the 

Court  of  course  has  no  power  of  review.     As  Lord  ^olborne 

said  of  siiailar  legislation,  in  I  he  Auoou  v.  Bur&h,  1676, 

"if  mhat  has  been  done  is  legislation,  si thin  the  general 

scope  of  the  afiirsjative  *,ords  which  give  the  pceer,  and  if 

it  violates  no  express  condition  restriction  by  which  that 

power  is  liiaitcc  (i.e.  any  Imperial  act;,  it  Ifl  not  for  any 

Court  of  Justice  to  inquire  further,  or  to  enlarge  const  rue  t- 

lvely  those  conditions  or  restrictions."  Accordingly 

when  an  act  of  the  Legislation  leaves  to  the  Governor  to  fix 

the  tiae  when  the  Act  is  to  coa»e  into  effect  the  courts  *ill 

not  permit  his  postponing  such  period  from  time  to  time,  tor 

to  do  so  *euld  in  efieet  amount  to  assuming  na  delegation  by 

the  legislature  of  ite  authority  to  repeal  end  re-enact  or 

extend  or  fix  the  time  for  the  Act  to  eoiae  into  ioree  and 

(3) 

that  froa  tint  to  time."  But,  as  .>arl  Lore  burn  said  in 


Baxter  v.  Ah  *ay  (1SOSJ  b  ........  a£4* 

(£)  Qb7fc)  3  a.  C.  bbS.  90O. 

( % )    Care  and  Taylor  v.  Jcotlish  Union  and  national  Bus. Go. 

(ibSVj  i  b.  C.  Am 
1 4 )     Attorney-Q^noral  for  Ontario  v.  Attorney-general  ior 
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Court  Reference  Case:  "it  cannot  be  too  strongly  put  that  with 

the  wisdom  or  expediency  or  policy  of  an  Act,  lawfully  passed, 

(1) 

no  court  has  a  word  to  say." 

So  also  as  to  orders  in  council:  the  jurisdiction  of  the 

court  is  merely  to  see  that  the  governor  has  acted  within  the 

scope  of  his  delegated  authority.    Any  order  beyond  such  author- 

(2) 

**JT  is  "-It ra  vi res  and,   therefore,  void.  But  the  courts  «re 

free  to  construe  only  the  statute  under  which  an  order  is  made 

to  ascertain  the  power  of  the  Governor;  they  cannot  entertain 

an  argument  that  he  has  no  occasion  vvhieh  justifies  his  order. 

The  court  cannot  go  beyond  an  enquiry  as  to  whether  the  order 

complies  with  the  requirements  of  the  Act;  it  cannot  call  for 

( 3) 

the  materials  or  examine  them.  Accordingly  in  Powell  v. 

Apollo  Candle  Co.,  1885,  where  a  statute  empowered  a  Governor 
to  levy  a  duty  at  a  fixed  late  on  any  article  imported,  which, 
nin  the  opinion  of  the  collector  or  commissioners",  was  a  sub- 
stitute for  a  dutiable  article,  the  Judicial  Committee  held 

that  the  opinion  of  the  collector,   whether  right  or  wrong, 

(4) 

authorized  the  Governor  to  taJce  action. 

Regulations  made  by  the  Governor  within  the  scope  of  his 
statutory  authority  invoke  the  same  principles  on  review  in 
the  courts,     authority  for  any  regulation  must  be  found  within. 


Attorney-General  for  Ontario  v.  Attorney- General  for 
Canada  (1912)  A.C.  571,  582. 

(2)  Perlman  v.  Picbe  (1918),  54  Que.  3.C.  170;  41  D.2>.R.  147. 

(3)  Re  Jewa  Uathoo  (1916)  20  Calcutta  W.tf.  1327. 

(4)  (1885)  10  A.C.  £82. 
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the  A£t  and  all  conditions  imposed  by  the  legislature  must  be 

strictly  complied  with;  otherwise  it  is  ultra  vires. ' 1)  If 

everything  necessary  has  been  par  formed,  so  that  there  is  no 

irregularity,     '  and  the  regulation  is  intra  vires,  then  it 

cannot  be  questioned  in  any  proceeding  whatsoever.^  3 ^  The 

Governor  in  making  regulations^  like  the  legislature  in  passing 

statutes,  must  be  taken  by  a  court  of  law,  to  use  Lord  Halsbury' s 

(4) 

phrase,  as  "an  ideal  person  that  does  not  make  mistakes." 

Ill .    Review  of  Fact  Find  ing  and 
Other  Administrative  Action 

Statutes  are  legion  and  increasing  which  leave  to  admin- 
istrative agencies  the  taking  of  certain  action  or  the  creation 
of  certain  rights  upon  their  finding  of  fact.     To  what  extent 
and  in  what  way  the  procedure  of  such  agencies  in  this  task 
shall  be  subject  to  review  by  the  courts,  the  common  law  is 
still  endeavoring  to  ascertain.    The  wholesale  resort  by  the 
legislatures  to  administrative  agencies  is  too  recent  for  one 
to  say  that  the  law  has  as  yet  crystalized,  and  in  view  of 
the  still  unexplored  possioilit ies  of  this  new  hybrid  creature, 
the  administrative  agency,   it  is  as  well  not  to  force  or  expect 
the  law  to  be  seitlod. 


(1)     Char pe lie  v.  The  King  (1904)  A.G.  IE 7. 
<2>     Inoe  v«  ?ho  rburn  (1886)  11  A.C.  ISO. 

(3)  Addar  Khan  v.  Mull ins  (1920)  A.G.  391. 

(4)  Commissions rs  for  Special  Purposes  of  Income  Tax  v.  Pemsel 
( 18 91 )  A.C .  531 ,  $4$ . 
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Upon  the  shoulders  of  the  governor  a  great  deal   of  this 
supplementary  work  has  been  cast.     The  most  plausiblo  explana- 
tion of  this  is  that,  since  by  a  convention  of  the  constitu- 
tion he  must  act  in  council,  which  is  in  most  cases  dominated 
by  the  cabinet  and  political  department  heads,  his  administra- 
tive work  can  be  directed  and  controlled  by  those  responsible  I 
for  turning  the  wheels  of  government.    The  Governor  really  sym- 
bolises those  who  sit  in  his  council  ynd  run  the  go vern;iient . 
It  conduces  to  the  ease  with  which  this  is  accomplished  from 
day  to  day  if  the  legislature  debates  an-J   enacts  a  general  pol- 
icy and  then  leaves  to  its  leaders  who  guiole  the  executive 
the  more  arduous  task  of  delineating  the  particular  instance 
where  the  effect  of  the  statute  is  to  be  applied.     If  the  find- 
ing of  certain  facts  are  necessary,  a  host  of  trained  civil 
servants  may  be  relied  upon  to  secure  the  necessary  information; 
but  the  responsibility  for  any  action  taken  thereon  rests  with 
those  who  also  must  oe  ready  to  dexend  the  statute  before  the 
country  as  a  piece  of  their  legislation  while  in  office. 

^    A  brief  review  of  the  cases  where  such  administrative 
work  is  left  to  the  Governor  in  council  will  indicate  the 
state  of  the  law  at  the  f  resent  time.    When  a  finding  of  fact 
is  left  by  the  1  egislature  to  the  Governor  in  Council  can  his 
decision  be  questioned  by  a  court  of  law?     This  point  was 
neatly  raised  in  M j eyes eke ra  v.  Fest  ing ,  19191 M    An  Acquisi- 
tion of  Land  Ordinance  of  Ceylon  provided  that  "whenever  it 
shall  appear  to  the  Governor  that  land  in  any  locality  is 


(1)     (1919)     A.C.  646. 
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likely  tc  be  noeder*  for  any  public  purpose,    it  shall  be  lawful 
for  the  Governor  tc  direct  the  Surveyor- General  or  other  offic- 
er generally  or  specially  authorized  by  the  Governor  in  this 
behalf,  to  examine  such  land  and  report   whether  the  same  is 
fitted  for  such  purpose.    The  Surveyor- General  or  other  officer 
so  authorized,  as  aforesaid,   shall  then  make  his  report  to  the 
Governor,  whether  the  possession  of  the  land  is  needed  for  the 
purpose  for  which  is  appeared  likely  to  be  needed  as  aforesaid, 
And  upon  the  receipt  of  such  report  it  shall  be  lawful  for 
the  Governor,  with  the  advice  of  tho  Executive  Council,  to 
direct  the  Government  Agent  to  take  order  for  the  acquisition 
of  the  land."    The  procedure  prescribed  in  the  Act  was  duly 
carried  out  and  the  Governor  on  the  advice  of  his  council 
found  that  the  land  was  wanted  for  a  public  purpose,  The 
appellant  whose  land  was  affected  by  the  acquisition  order 
contended  that  he  was  entitled  to  challenge  in  a  court  of  law 
the  decision  of  the  Governor  on  the  question  whether  his  land  j 
was  needed  for  public  purpose.    Lord  Pinlay  hel'1,  however, 
in  the  Privy  Council  that  the  decision  of  tho  Governor  was  . 
final,  and  was  intended  to  be  final,  and  could  not  be  ques- 
tioned in  any  court.    There  is  no  available  record  of  the 
nature  of  the  report  made  by  the  subordinate  official  to  the 
Governor.    As  the  land  was  actually  used  for  the  making  of 
a  highway,  and  the  appellant  did  not  object  to  His  Excellen- 
cy's decision  on  the  ground  that  it  varied  from  the  submitted 
report,  although  it  is  not  cert&in  that  the  owner  knew  the 
contents  of  the  report,   one  may  reasonably  suppose  that  the 
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report  had  he&d  as  the  Governor  himself  did  finally.    It  is 

not  clear  from  the  wording  of  tne  Act  whether  the  Governor 

must  accept  the  finding  of  the  official  after  his  examination 

of  the  land  and  th  e  purpose  for  which  it  was  needed.  The 

Judicial  Committee,  however,  approved  a  decision  of  the  Supreme 

Court  of  Ceylon  that  the  Governor  in  Council  had  full  disere- 

tion  and  that  he  was  not  bound  to  take  the  report  of  the  S*rv- 

eJ5»^£- Gen  oral  as  to  the  fitness  of  the  Land  or  the  necessity 

{ 1 ) 

of   its  acquisition  i or  a  public  purpose.         Whether  land  is 
needed  for  a  public  purpose  is  obviously  a  matter  which  in 
the  nature  of  things  can  really  only  be  decided  by  either  the 
legislative  or  executive  branch  of  the  government.     It  is  a 
political  not  a  judicial  question.    It  seems  proper,  therefore, 
to  allow  those  who  must  stand  responsible  to  the  community 
for  their  action  to  be  unfettered  by  the  finding  of  any  sub- 
ordinate official.    I'he  guarantee  that  private  rights  will 
not  be  improperly  invaded  becoaes  political  rather  than 
judicial  for  the  council  who  in  fact  make  the  decision  for 
acquisition  are  responsible  to  the  legislature.     Tr.e  latter 
has  provided  that  a  certain  official,  who  is  in  general  well 
suited  to  the  task,  must  first  make  a  report  before  the 
Governor  acts,  and  they  are  able  at  any  time  to  call  for  the 
report  so  made  and  interpolate  the  executive  on  their  action 
upon  it.    411  that  a  court  can  fittingly  do  is  to  see  that 
the  officials  named  in  the  statute  comply  strictly  with  its 
terms.    ?or  a  further  safeguarding  of  his  interests  the 


(1)     Government  Agent  v.  Perera  (1903)  7  Ceylon  U.L.R.  313. 
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plaintiff  must  look  elsewhere.    The  court  is  not  the  sole 
guardian  of  private  rights. 

That  hardship  on  the  plaintiff  will  not  move  the  court 
to  depart  from  its  rule  of  strict  compliance  with  the  stat- 
ute was  apparent  in  the  decision  of  Newfoundland  Steam  Whaling 

( 1 ) 

Co.  Ltd.  v.  government  of  Newfoundland,  1904.     '    An  Act  of 
the  legislature,  providing  for  the  regulation  oJ  the  whaling 
industry,   in  April,  1902,  empowered  the  Governor  in  Council 
to  issue  licenses  and  stated:  (1)  no  license  can  be  issued 
until  the  site  of  the  factory  shall  have  been  approved  by 
the  Governor  in  Council;  and  (2)  the  license  must  define  the 
area  to  which  it  is  to  apply.    The  plaintiff's  factory  was 
practically  completed  when  the  act  was  passed  and  during  the 
season  of  1902  he  carried  on  whale  fishing  without  having 
applied  for  a  license.     In  November  of  the  same  year  the 
government  requested  him  to  make  such  application,  which  he 
did  and  paid  the  necessary  fee.    A  receipt  was  given,  signed 
by  the  Minister  of  Marine  and  Fisheries,  describing  it  "as 
a  whaling  license  fee  for  a  factory  operated  at  So  so- au -Hue 
....  being  the  amount  due  for  1902."     In  the  following  spring 
the  plaintiff  paid  another  fee  of  $1500  but  it  was  not  until 
the  fall  of  that  year  that  any  formal  license  was  issued 
by  the  Governor.    This  license  contained  the  following  in- 
scription: "This  certificate  is  to  supersede  and  takes  the 


il)     (1904)     i.C.  399^ 
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place  of  trie  license  which  the  within-named  licensee  holds 
in  the  form  of  a  receipt  and  unci  er  which  he  has  carried  on 
his  Dusiness."    The  license  so  granted  defined  the  area  within 
which  it  was  to  operate,  and  the  area  30  defined  was  narrower 
than  that  described  in  the  plaintiff's  original  application. 
The  plaintiff  had  relied  on  the  Governor's  approving  the 
area  desired  and  alleged  that  they  had  spent  large  sums  in 
permanent  works  on  their  factory  and  had  continued  operations 
at  the  Hose-au-Hue  site  instead  of  moving  elsewhere.  But 
the  court  would  not.  revise  the  license  and  alter  the  area 
defined  by  the  Governor.    A  mere  receipt  could  not  take  the 
place  of  a  license.     The  Board  said,  per  Sir  Arthur  Wilson: 
"The  system  of  licenses  and  the  machinery  for  carrying  it 
into  effect  are  created  by  the  statute,  and,  as  in  all  such 
cases,  the  provisions  of  the  statute  must  be  complied  with. 
The  license  must  be  granted  by  the  Governor  in  Council  and 
it  must  contain  what  the  Act  requires."    The  Board  told  the 
plaintiff  that  the  real  source  of  all  nis  inconveniences  had 
been  I  is  carrying  on  business  after  the  passing  of  the  act 
without  taking  proper  steps  to  comply  with  its  terms.  But 
not  a  little  of  his  troubles  could  be  laid  at  the  door  of  a 
tardy  administrative  official  against  whom,   if  he  had  known 
that  an  unfavorable  Governor's  decision  on  the  extent  of  the 
area  in  which  he  vvould  be  allowed  to  operate  was  final,  he 
would  in  all  likelihood  have  brought  mandamus.  /  One  is  well 
advised  in  dealing  with  government  officials  in  any  case  to 
protect  his  interests  by  his  own  diligence  so  far  as  it  will 


avai 1 • 
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In  holding  the  iiovamor  to  comply  with  the  enactments 
of  the  legislature  the  courts  will  not  permit  him,  unless  so 
authorized,  to  indulge  in  findings  wfc ich  are  in  substance  de- 
cisions on  points  of  law.     Thus  in  Perrjr  v.  Cliseold,  (1907)^ 
an  appeal  in  the  Judicial  Committee  from  the  High  Court  of 
Australia,  there  was  envolved  &  statute  of  ilevv  South  Wales 
which  permitted  the  Governor  to  sanction  the  acquisition  of 
land  for  public  purposes.    The  act  further  provided  t>  at 
every  estate  and  interest  in  the  land  upon  notice  of  its  re- 
sumption should  be  t  ken  as  i  aving  been  converted  into  a  claim 
for  eompensat ioni    The  respondent  had  been  a  squatter  on  land 
resumed  under  the  statute  for  a  school  site,  and  the  Governor 
refused  to  entertain  his  claim  for  compensation,  alleging 
that  he  was  a  mere  trespasser.     But  the  court  held  that  a 
prima  case  for  compensation  had  been  disclosed  in  that  the 
respondent  nad  a  possessory  title,  good  at  the  date  of  re- 
sumption, against  everyone  but  the  rightful  owner,  and  in 
course  of  becoming  absolute  as  against  aim.     The  Board  said 
that  the  Act  could  hardly  be  construed  as  permitting  the 
Governor  to  "take  advantage  of  the  infirmity  of  anybody's 
title  in  order  to  acquire  his  land  for  nothing."    Again  in 
Eastern  Trust  Co.  v.  McXenzis,  Mann  £  Co.  .Ltd.,  1915,^'' 
the  Judicial  Conmittee  laid  down  the  proper  course  for  me 
executive  when  certain  of  its  decisions  envolved  points  of 
law.     In  that  case  the  legislature  authorised  the  Governor 


(1)     (1907)  a.C.  73. 
(£)     (1S15)  A.C.  750. 
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to  make  payments  on  contract  whea  satisfied  that  claims  for 
labour  and  supplies  under  it  wars  due  and  owing.     Ihe  Board 
held  that  the  discretion  given  the  executive  cou''d  not  be 
taken  to  oust  the  jurisdiction  of  the  court  to  determine  as 
a  matter  of  law  when  tho  claims  were  due  and  owing  under  the 
contract.     "The  no n- existence  of  any  right  to  bsing  the  Crown 
into  Court,"  said  their  Lordships,   "does  not    ive  the  Crown 
immunity  from  all  law,  or  authorize  the  interference  witn 
private  rights  at  its  own  mere  will,....  It  is  ttie  duty  of 
the  Crown  and  of  every  branch  of  the  Executive  to  abide  by 
and  obe2/  the  lav/.     If  there  is  any  difficulty  in  ascertaining 
it  the  Courts  are  open  to  the  Crown  to  sue,  and  it  is  the 
duty  of  the  Executive  in  cases  of  doubt  to  ascertain  the  law, 
in  order  to  ebey  it."    Colonial  executives  will  do  well  to 
recall  Lord  Abinger*s  remark  in  Deare  v.  Attorney-G-enera}., 
1835:  "It  has  been  the  pmctice,  which  I  hope  will  never  be 
discontinued,  for  the  officers  of  the  Crown  to  throw  no  dif- 
ficulty in  the  way  of  any  pi'oceeding  for  the  purpose  of 
bringing  matters  before  a  court  of  justice  where  any  real 
point  of  difficulty  that  requires  judici%&  decision  has  oc- 
curred. M(3J     ix  iS  only  by  establishing  and  continuing  such 
•ractices  that  the  work  of  administrative  officers  will  both 
in  lact  and  in  the  mind  of  the  individual  protect  his  inter- 
ests as  they  are  now  secured  by  a  court  wherever  it  may  take 

jurisdiction. 


(1)     (1635)  1  Y.  and  C.  197,  £08. 
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Although  the  Governor  cannot  in  the  exercise  of  discre- 
tion given  him  obviate  a  review  of  any  decision  of  his  on  a 
point  of  law,  there  are  many  of  his  clot orminat ions  in  a  grow- 
ing administrative  field  which  cannot  be  challenged  in  a  court 
in  spite  of  the  fact  that  they  are  reached  after  his  conduct- 
ing an  inquiry  which  has  all  the  ear-harks  of  a  judicial 
proceeding.    There  is  very  little  of  the  judicial  atmosphere 
to  a  determination  of  when  land  is  needed  for  a  public  purpose, 
or  of  how  largo  an  area  should  be  granted  to  a  whaling  indus- 
try; these  are  matters  politic,  affairs  of  state,   in  which 
one  expects  the  individual1  s  interests  to  be  boss  times  rudely 
dealt  with  in  view  of  the  paramount  interests  of  the  community. 
But  ffhen  the  Governor  is  empowered  to  remove  an  official  from 
offici  for  due  cause,  or  to  proclaim  a  forfeiture  of  a  land 
grant,   or  to  decide  b  matter  intor  partes,  and  so  forth,  one 
cannot  help  but  feel  that  the  individuals  interests  are  now 
as  much  to  be  considered  by  the  Governor  as  any  other  inter- 
ests at  stake.    A  certain  nice  balancing  is  required.    It  is 
reasonable  to  expect  that  the  laf ormation  will  be  properly 
collected  and  duly  weighed  before  a  decision  is  reached.  In 
short  iho  Governor  cas  before  him  a  task  Anion  we  have  been 
accustomed  to  see  attached  in  a  court  of  law  and  one  wondors 
whether  the  experience  that  has  crystallized  there  in  the 
course  of  centuries  may  be  entirely  disregarded  by  His  Excel- 
lency when  he  dons  the  robe  of  an  administrative  judge.  How 
far  are  his  acts  in  this  new  and  peculiar  capacity  amenable 
to  review  by  the  courts  of  the  common  law?    If  such  review  is 
not  in  the  fullest  sense  satisfactory,  then  where  are  we  to 
look  lor  the  sanctions  for  the  development  and  retention  of 


lo4 


due  administrative  process? 

The  courts  have  insisted  in  the  first  place  that  the  part- 
ies affected  by  an  exercise  of  the  Governor's  discretion  in 

such  cases  shall  be  given  proper  notice.    Thus  in  Ilinifeser  of 

I  1  I 

Mine s  v.  Harney,  1901,        the  Governor  of  western  Australia  was 
permitted  by  an  Act  and  the  regulations  made  thereunder  to  fop- 
Celt  the  lease  of  a  gold  field  after  the  hearing  had  bean  held 
and   report  made  to  him  by  the  warden.    Notice  of  the  Governor's 
decision  to  act  on  the  report  of  the  warden  that  the  lease  be 
forfeited  was  forwarded  to  the   latter1  s  ijffice  where  it  lay 
unheeded.    The  Judicial  Committee  held  that  so  long  as  this 
decision  laid  dormant  in  that  office,  and  no  notice  was  given 
to  the  lessee,  and  the  lane  was  not   declared  vacant  by  some 
other  overt  act  of  the  Governor,   it  wee  not  an  unequivocal  or 
irrevocable  expression  of  the  Governor's  «£li'« 

Mot  only  notice  the  courts  say  but  a  fair  opportunity  to) 
be  heard  must  be  accorded  the  individual  whose  interests  are 
subject  to  the  discretionary  action  of  the  Governor,  when  the 
legislature  does  not  prescrios  any  other  procedure.  Before 
any  of  the  modern  administrative  tasks  oi  the  chief  executive 
become  a  topic  of  concern  to  the  courts,  he  was  frequently  en- 
trusted with  the  duty  of  a  somewhat  similar  nature,  namely, 
the  removal  from  office  of  appointive  public  officers  and 
civil  servants.    It  has  long  been  settled  in  such  cases  that 
the  party  affected  should   be  given  due  notice  and  a  fair  op- 
portunity to  be  heard  on  his  own  behalf  in  answer  to  the  causes 


(1)     (1901)     A.G.  347. 
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on  wh  ich  the  Governor  purported  to  base  his  action.    Th$s  in 
Wills  v.  Sir  George  Gipps,  (1846) ^  the  Governor  and  Council 
of  Hew  South  Wales  was  by  statute  authorized  to  remove  any  per- 
son from  any  of lice  in  case  of  neglect  or  misbehaviour.  Sir 
George  Gipps,  as  Governor,   brought  before  the  iStfeeutive  Coun- 
cil certain  complaints  against  the  plaintiff,  a  Judge  of  the 
Supreme  Court,  lor  allege*  misbehaviour  in  office,  and  the 
Council  deliberated  on  the  matter  for  several  days.  The 
first  occasion  on  which  the  plaintiff  knew  of  these  proceed- 
ings was  when  he  received  official  notification  that  after 
mature  consideration  the  Council  had  advised  the  Governor 
that  the  Plaintiff  had  misbehaved  himself  in  office  and  that 
his  appointment  was  accordingly  revoked.    He  appealed  to  Her 
Majesty  and  the  Judicial  Committee  advised  that  the  order  of 
removal  should  be  reversed  on  the  ground  that  the  Governor 
and  Council  ought  to  have  given  the  appellant  some  opportun- 
ity of  being  previously  heard.    The  court  will  not  attempt 
to  revise  the  decision  of  the  Governor  in  his  finding  of 
fact  end  exercise  of  discretion,  but  they  will  insist  that 
the  interested  party  has  his  Kay  before  the  executive  tri- 
bunal • 

It  has  been  equally  well  settled  for  colonial  admin- 
istrative agencies  upon  whom  has  been  imposed  by  comparative- 
ly modem  statutes  the  duty  of  determining  various  kinds  of 
questions  envolv  Liig  private  rights,   that  a  fair  opportunity 
to  be  heard  must  be  given  any  party  to  the  controversy.  This 


(1)     5  Moore  P.O.  379. 
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was  decided  in  the  same  year  as  The  i^ueen  v.  Bur  ah  the 

leading  case  on  the  delegation  by  the  legislature  of  its  law- 

( 2 ) 

making  authority,  toy  Smith  v.  The  Queen,  1878,        which  came 
up  to  the  Judicial  Committee  from  the  Supreme  Court  of  Queens- 
land .    The  Crown  Lands  Alienation  Act  of  the  colony  provided 
that  "the  lessee  of  any  agricultural  or  pastoral  land... 
shall  reside  on  such  sanction  continuously  and  bona  fide 
during  the  term  of  his  lease,  provided  that  if  at  any  time 
during  the  currency  of  a  lease  it  shall  be  proved  to  the  sat- 
isfaction of  the  Commissioner  that  the  lessee  has  abandoned 
his  8*&ection,  etc.,  it  shall  be  lawful  for  the  Governor  to 
declare  the  lease  absolutely  forfeited  and  vacated."  Further; 
"All  questions  shall  be  decided  by  the  Commissioner,  who 
shall  give  hxs  decision  in  open  court,  '     subject  to  confir- 
mation by  the  Governor  in  Council."    In  1874  the  Commissioner 
informed  the  appellant  in  writing  that  evidence  had  been 
brought  before  him  to  the  effect  that  he  had  not  carried  out 
the  conditions  of  residence  and  he  requested  him  to  show 
cause  at  the  next  Land  Court  (so  called)  why  his  abandon- 
ment should  not  be  reported.    Mr.  Smith's  solicitor  duly  ap- 
peared and  asked  to  see  the  evidence  against  his  client,  but 
the  Commissioner  replied  that  the  evidence,  or  a  portion  of 
it,  had  been  forwarded  and  could  not  be  produced.    The  Com- 


(1)  (1876)  3  A.C.  889. 
(£)     (1878  )     3  A.C.  614. 

(3)  This  term  is  uSed  to  describe  the  required  sitting  of 
the  Commissioner  at  the  Land  Office.  It  was  not  a 
court  of  record  . 
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missioner  told  the  solicitor  he  was  ready  to  receive  arid  con- 
sider any  evidence  on  behalf  of  his  client,  to  which  the  sol- 
icitor replied  that  he  could  not  meet  evidence  the  nature  of 
which  he  did  not  know.    The  Commissioner  reported  that  the 
land  should  be  forfeited  and  the  Governor  issued  a  proclama- 
tion accordingly.     In  an  ejectment  suit  the  jury  iound  for 
the  Crown  on  the  question:  Was  it  proved  to  the  satisfaction 
of  the  Commissioner  that  the  lessee  had  abandoned  his  selec- 
tion?    The  Supreme  Court  refused  to  set  aside  the  verdict. 
Tbeir  decision  was  reversed,  however,  by  the  Privy  Council. 
Sir  iiobert  Collier  held  that  the  appellant  had  not  been  heard 
in  the  sense  in  which  a  "hearing"  is  "required  by  the  elemen- 
tary principles  of  natural  justice.    The  Commissioner  acted 
doubtless  with  perfect  good  faith,  but  apparently  without 
being  aware  that  he  was  performing  a  judicial  function,  or 
even  a  function  of  a  judicial  nature....    The  defendant  could 
not  answer  or  explain  testimony  of  which  he  was  kept  in 
ignorance,  and  therefore  was  not  heard  in  h  is  defence  in  any 
proper  sense  of  that  term.    It  is  true  that  he  was  summoned 
to  answer  general  charges  of  non-resid ence  and  abandonment, 
but  a  summons  to  answer  changes  the  evidence  in  support  of 
which  is  withheld  appears  to  their  Lordships  as  illusory." 

That  an  interested  party  to  an  administrative  action 
of  the  type  we  are  considering  has  had  a  fair  opportunity  to 
be  heard  when  the  charges  and  evidence  against  him  is  placed 
at  his  disposal  for  refutation,  was  held  in  the  recent  case 
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of  De  Verteuil  v.  Knaggs,  1918, 


(1) 


the  defendant  being  the 


acting  Governor  of  Trinidad  and  Tobago.    An  ordinance  had 
been  passed  for  the  protection  of  the  immigrants  in  those  is- 
lands, which  empowered  the  Governor  to  transfer  indentures  to 
another  estate,   if  at  any  time  it  appeared  to  the  Governor, 
"on  sufficient  grounds  shorn  to  his  satisfaction,  that  all  or 
any  of  the  immigrants  indentured  on  any  plantation  should  be 
removed  therefrom." 

In  December  of  1916  the  Protector  of  Immigrants  hold- 
ing office  under  the  statute  reported  to  the  Governor  on  the 
immigrants  indentured  to  Mr.  de  Verteuil  that:    1.  They  were 
not  receiving  proper  medical  attention;     2.  They  were  dis- 
satisfied because  of  their  isolated  coodition;    3*  The  number 

(  2  ) 

of  prosecutions  of  immigrantswas  a  certain  percentage.*  ' 
The  trial  court  found  it  to  be  higher  than  the  correct  figure 
and  the  Protector  of  Immigrants  admitted  that  he  did  not  go 
into  the  facts  submitted  later  by  the  appellant  and  reach 
the  proper  percentage  until  long  after  the  Governor's  deci- 
sion, in  fact  not  until  the  figure  was  required  for  the  Gov- 
ernor's affidavits  in  this  suit.    Whatever  the  percentage 
before  the  Governor,  the  report  intimated  that  it  was  high. 
4.  That  the  percentage  of  tailures  to  earn  sixpence  per  diem 


(1)     (1918)  A.G.  557.    3ee  2  Trinidad  and  Tobago  441  for  the 


(2)     The  figure  is  not  given  in  any  report  of  the  ease. 
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was  66.    The  trial  judge  found  and  the  Protector  admitted, 
that  the  correct  figure  was  50  per  cent.    The  Protector's  re- 
port, however,  was  never  altered  for  the  Governor  who  had  ftom 
the  former  only  a  figure  which,  as  the  court  said,  represented 
a  very  much  worse  state  of  affairs  than  actually  was  the  case. 
Upon  the  receipt  of  this  report  the  Governor  issued  an  order 
for  the  removal  of  the  indentured  immigrants  from  the  appel- 
lant's estate,  and  the  first  intimation  he  received  was  in  a 
letter  he  received  four  days  later,    This  informed  him  of  the 
grounds  on  which  the  Governor  had  found  it  necessary  to  act, 
and  in  the  case  of  the  Hast  two  items,  instead  of  giving  any 
definite  figures,  the  Protector  only  intimated  that  the  per- 
centages were  higher.  The  appellant  iminedia tely  requested  the 
Governor  for  an  interview  and  as  a  result  His  Excellency 
iodted  him  to  send  in  in  writing  what  he  alleged  to  he  the 
proper  facts  as  to  the  prosecutions,   this  heing  apparently 
the  only  item  which  was  considered  during  their  conference. 
ho  actual  figures  were  advanced  by  the  Governor  and  the 
appellant  did  not  ask  lor  them.    The  latter,  however,  wrote 
a  long  letter  giving  particulars  tending  to  show  that  the 
authorities  had  arrived  at  their  figures  on  a  wrong  basis 
and  that  further  inquiry  wee  necessary.    The  Protector  went 
into  the  figures  again  but  at  the  trial  admitted  that  he  could 
not  even  with  the  appellant's  rigures  before  him  work  out 
the  correct  percentage  as  he  <lid  not  know  exactly  the  average 
number  of  immigrants  on  the  estate  during  the  year.     It  could 
not  have  been  certain  at  that  time  that  the  figure  in  the 
mind  of  the  Governor  was  accurate  and  yet  apparently  no  effort 
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was  made  by  the  Protector  to  correct  any  impression  it  might 
have  made  on  him.    The  reply  sent  to  the  appellant  was  that  the 
appellant's  letter  had  received  careful  consideration,  hut  that, 
"in  view  of  the  report  of  the  Protector  of  Immigrants,  His 
Excellency  regrets  that  he  do«s  not  feel  justified  in  cancel- 
ling the  order."    Whereupon  Mr.  de  Verteuil  demanded  a  copy  of 
the  rpport,  which  the  Protector  had  submitted  to  the  Governor 
and  this  was  duly  forwarded  to  him.    There  resulted  a  further 
investigation  of  figures  and  more  correspondence  until  March 
15,  1916,  without  the  Protector  making  any  alteration  in  his 
report.     On  that  date  the  Governor  made  a  final  decision  that 
the  order  was  to  stand. 

The  trial  judge  held  the  order  null  and  void  on  the 
ground  that  a  proper  hearing  had  not  been  given*    He  said:  "I 
don't  think  on  the  papers  before  him  that  Eis  Excellency  re- 
opened the  question  after  the  21st  of  January  (i.e.  when  de 
Verteuil  received  a  copy  of  the  report).    I  think  he  decided 
by  the  21st  on  the  percentages  of  convictions  and  failures 
to  earn  the  sixpence  he  had  oefore  him,  which,  I  think,  were 
in  fact  wrong,  and  I  do  not  think  he  ever  gave  Mr.  de  Verteuil 
an  opportunity  of  putting  the  actual  facts  before  him  as  to 
the  sixpence.     The  Governor  hacl  nev-jr  put  Mr.  de  Verteuil  in 
possession  of  the  percentages  on  which  hems  acting  and  had 
no  idea  that  he  himself  had  been  misled  as  to  these."  The 
Supreme  Court  of  the  Islands  reversed  this  decision.  The 
court  held  that  Mr.  de  Verteuil  had  had  a  fair  opportunity  of 
being  heard  in  every  respect  since  it  nao  been  intimated  to 


14  3 


him  that  there  were  four  grounds  that  the  Governor  was  consid- 
ering.   The  Chief  Justice  said  further:  "It  is  impossible  for 
this  court  to  say  how  much  each  of  these  grounds  weighed 
with  the  Governor  or  whether  all  the  grounds  taken  together 
seemed  to  him  a  sufficient  reason  for  transferring  the  immi- 
grants.    There  appears  to  have  been  some  error  in  c alculating 

the  percentages  of  prosecutions,  etc.,  but  these  inaccuracies 

c 

appear  to  have  been  brought  to  the  notice  of  the  Governor... 
by  the  respondent.    Even  if  there  were  inaccuracies  in  cal- 
culating the  percentages,  I  do  not  think  this  court  has  any 
jurisdiction  to  hear  evidence  to  show  there  were  inaccuracies." 

The  Privy  Council  sustained  the  decision  of  the  Supreme 
Court,    lord  Parmoor,  in  rendering  judgment,   said;  "the  gov- 
ern of  could  not  properly  carry  through  his  duty  without  mak- 
ing some  inquiry  whether  sufficient  grounds  had  been  shown 
to  his  satisfaction....    Their  Lordships  are  of  the  Opinion 
that  in  making  such  an  inquiry  there  is,  apart  from  special 
circumstances^*)  a  duty  of  giving  to  any  person  against  whom 
the  complaint  is  made  a  fair  opportunity  to  make  any  rele- 
vant statement  brought  forward  to  his  prejudice....  It 
appears  to  their  Lordships  that  the  correspondence,  to  which 
reference  has  been  made,   s*  ows  that  the  Governor  did  not 


(1)     "It  must,  hoYjever,  be  borne  in  mind,"  Lord  Parmoor  said, 
later,  "that  there  may  be  special  circumstances  which 
would  justify  a  Governor,  acting  in  good  faith,  to 
take  action  even  if  he  did  not    ive  an  opportunity 
to  the  person  affected  to  make  any  relevant  statement, 
or  correct  or  controvert  any  relevant  statement 
brought  forward  to  his  prejudice."     (1918)  A.C.  557, 
560-1. 
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proceed  without  giving  fair  notice  to  the  appellant  of  the 
charges  made  against  him,  or  without  giving  him  a  fair  oppor- 
tunity to  make  an  answer  to  such  charges.     It  is  not  part  of 
the  duty  of  the  court  to  review  the  discretion  exercised  by 
the  Governor,  and  the  evidence  directed  to  this  issue  is,  in 
the  opinion  of  their  Lordehips,  irrelevant."    on  the  point 
that  the  order  had  been  made  ex  parte,  the  Board  said* 
"there  is  no  reason  why  the  Governor  may  not  at  any  time 
review  or  alter  a  decision  previously  given,  and  it  may  be 
his  duty  to  do  so,   in  the  prudent  exercise  of  discretion, 
on  a  further  consideration  of  all  the  relevant  factors  after 
full  inquiry." 

Before  commenting  on  this  decision,  it  will  be  of 
interest  from  the  point  of  view  of  administrative  law  to 
have  in  mind  at  the  same  time  the  case  of  Li  Hong  Mi  v. 
Attorney-General  for  Hong  Kong,  1920,  on  appeal  in  the 

Privy  Council  from  the  Supreme  Court  of  Hong  Kong.    A  local 
ordinance  designed  to  exclude  and  remove  undesirable  persons 
from  the  Crown  Colony  of  Hong  Ko^g,  provided  for  the  issue 
of  a  deportation  order  if,  after  an  inquiry  had  been  made 
in  a  prescribed  fashion,  the  Governor  in  Council  was  of  an 
opinion,   that  such  an  order  ehould   issue.     The  procedure 
prescribed  by  the  ordinance  was,  that  as  soon  as  conveniently 
may  be^af tor  the  arrest  of  the  proposed  oeportee  he  should 
be  interviewed  by  the  Secretary  for  Chinese  Affairs  or  one 


(1)     (1920)  A.C.  735 
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of  his  assistants  and  be  asked  certain  questions  with  respect 
to  the  charges  against  him,     In  this  case  Li  Hong  Mi  gave  a 
general  and  categorical  denial  of  each  charge  and  he  said  in 
particular:  "In  all  the  charges  I  claim  in  fairness  that  all 
the  witnesses  should  be  conf  ronted  so  that  we  may  go  into  the 
patter  fully. The  plaintiff's  solicitor  applied  for 
copies  of  all  statements  made  by  witnesses  against  him.  But 
these  were  refused  on  the  ground  that  the  statute  did  not 
require  such  procedure.    The  authorities  announced,  however, 
that  they  were  prepared  to  hear  all  further  statements  and 
evidence  the  accused  wished  to  present.    This  offer  was  not 
accepted.     Thereupon,  following  the  directions  of  the  statute, 
the  Secretary  for  Chinese  Affairs,  who  had  himself  conducted 
the  interview,  recorded  his  opinion  on  the  facts,  and  for- 
warded an  adverse  report  to  the  Governor.    Li  Hong  Mi  was 
refused  a  copy  of  this  report,  the  reason  assigned  being 
that  the  proceedings  were  confidential  except  with  respect 
to  the  answers  and  evidence  presented  by  the  plaintiff.  He 
was  also  refused  an  opportunity  to  appear  and  make  a  defence 
bei'cre  the  Governor  in  Council  on  the  ground  that  the  pro- 
cedure prescribed  only  called  for  his  acting  on  the  report 
submitted  by  the  Secretory  for  Chinese  affaire.    A  deporta- 
tion order  was  issued  and  upheld  on    review  in  the  Supreme 
<?ourt  of  Hong  Kong.     The  Chief  Justice  said;  "The  local  leg- 
islature has  entrusted  to  a  governmental  official  powers  of 
a  most  exceptional  character.,.    In  clear  language  it  has 

(1)     This  statement  of  fact  is  abstracted  from  the  report 
of  the  case  in  the  Supreme  Court  of  Hong  Kong,  13 
Kong  Kong,  L.a.  6. 
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provided  that  these  powers  cannot  be  challenged,  assuming  that 
the  arbitrary  procedure  laid  down  by  the  ordinance  is  complied 
with.    This  court  therefore  has  no  power  to  overrule  its  ac- 
tions." 

The  other  judge  of  the  court  concurred  in  general,  but 
had  some  doubt  whether  the  Ordinance  had  actually  be^complied 
with  in  respect  to  the  framing  of  the  charges.  The  Ordinance 
stated  that  it  was  not  to  apply  at  all  in  the  case  of  a  Brit- 
ish subject,  unless  he  was  a  person  who  in  the  opinion  of  the 
Governor  in  Couneil  had  been  guilty  of  "any  criminal  offence, 
or  of  any  other  misconduct,  connected  with...*  the  prosecution, 
defence  or  maintenance  of  any  legal  proceeding,  etc."  The 
charges  against  Li  Hong  Mi,  a  natural-born  British  subject, 

/•  were  that,  first,  he  bad  made  a  practice  of  champetry,  etc., 
the  charge  being  framed  in  general  terms,  amounting  to  "per- 
haps no  more  than  an  allegation  of  bad  general  reputation," 

2.   secondly,  he  had  been  guilty  of  misconduct,  which  was  instanced 
by  the  citation  of  two  cases  of  champefiafy  and  one  of  misap- 
propriation of  money  collected  for  costs. 

When  Li  Hong  Mi  appealed  to  the  King  against  the  order 
of  deportation,  Viscount  Haldane  said  that  the  only  question 
on  which  the  Judicial  Committee  held  any  doubt  was  whether  it 
was  competent  to  introduce  as  one  of  the  charges,  and  as  a 
ground  for  the  order  of  deportation,  the  sweeping  allegation 
that  the  appellant  bad  made  a  general  practice  of  champetry, 
and  the  other  kinds  of  misconduct  charged.    Viscount  Haldane 
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held  the  order  invalid.    He  said  that  if  the  report  to  the 
Governor  had  shown  the  particular  case  of  chainpetry  as  exam- 
ples  of  the  general  charge,  then  the  order  would  have  been 
upheld,  but  the  general  charge  had  been  introduced  as  a  sep- 
arate and  distinct  ground.    The  words  of  tr.e  ordinance  des- 
cribed only  a  person  who  had  been  guilty  of  a  specific  of- 
fence and  were  not  satisfied  by  showing  that  there  was  a  per- 
son who  was  raputed,  however , justly,  to  possess  the  character 
of  having  made  a  general  practice  of  the  sort  of  misconduct 
referred  to.     "If,   therefore,"  his  Lordship  concluded,  "by 
the  provisions  of  the  Ordinance  a  charge  is  inadmisaable  in 
such  a  form  as  a  ground  for  making  the  order,  the  order  it- 
self is  vitiated,  because  it  is  impossible  to  say  how  far  the 
introduction  of  an  inadmissable  reason  may  not  have  affected 
the  minds  of  the  Governor  and  his  Council.    An  order...  can- 
not stand j  if  it  even  may  have  been  based  on  a  ground  which 
is  not  a  legitimate  one  on  which  to  proceed^  in  depriving  a 
British  subject  of  his  freedom  of  action." 

A  comparison  of  the  d  e  Yer teuil  and  Li  Hong  Mi  cases 
brings  out  some  interesting  points  on  the  operation  of  the 
traditional  rule  of  law  when  applied  to  modern  administrat- 
ive tribunal s.    Does  the  rule  of  law  ©till  operate  to  pro- 
tect the  interests  of  the  individual?     Is  there  a  sphere  of 
administrative  action  into  which  the  courts  c?.nnot  penetrate 
and  enioree  those  standards  and  r-re.ctieee  which  in  a  judi- 
cial tribunal  have  become  settled  as  securing  for  the  indi- 
vidual what  is  accepted  as  justice':     If  so,  where  are  the 
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sanctions  that  when  administrative  agendas  are  dealing  with 
private  rights  beyond  the  reach  of  the  courts,  such  agencies 
will  maintain  the  principles  developed  by  the  common  law  for 
sifting  evidence  and  balancing  all  the  interests  at  stake  in 
a  controversy  w;,en  possible,  and  yet  not  neglect  or  forego 
at  the  same  time  the  untold  advantages  to  the  state  of  a  ben- 
evolent bureaucracy? 

In  the  Li  Hong  Mi  case,  the  Judicial  Committee  seized 
on  the  fact  that  a  general  charge  had  been  introduced  against 
the  proposed  deportee  when  the  Ordinance  only  permitted  an 
accusation  of  some  specific  offence.    On  that  ground  they  were 
able  to  defeat  the  deportation  order  of  the  Governor.  There 
were  definite  words  of  a  statute  which,  co.id  be  invoked  to 
cover  the  point  and,  as  is  the  rule  in  such  cases,  they  were 
construed  very  strictly.    One  wonders  how  many  offences  Li  Kong 
Mi  should  have  committed  before  it  would  have  been  fair  to  him 
to  say  that  his  reputation  had  been  affected.     Lord  Ealdane 
intimates  that  a  general  charge  was  possibly  reasonable  in 
respect  to  tnis  particular  individual.    But  as  the  Ordinance 
did  not  permit  the  Governor  in  Council  to  think  in  general 
terms,  his  decision  on  the  matter  cannot  stand  no  matter  how 
giaay  speciiic  offences  are  advanced  and  supported  to  his  sat- 
isfaction in  the  same  report.    A  report  of  a  general  charge, 
possibly  deserved,  but  unauthorized  by  the  statute,  may  have 
influenced  the  Governor  in  the  exorcise  of  his  discretion 
where  three  specific  offences  did  not,  and  so  the  court  will 
set  the  order  aside  as  being  an  unwarranted  exercise  of  the 
powers  delegated  by  the  legislature. 


Apply  this  reasoning  to  the  de  Verteu.il  case.  There 
the  Protector  submitted  a  report  to  the  Governor  which  likewise 
embodied  four  charges.     In  two  of  these  charges  no  less  the 
trial  judge  found  that  the  figures  given  the  Governor  by  the 
official  on  whom  he  relied  to  secure  the  facts  were  unfair 
to  the  plaintiff,  and  in  one  charge  certainly  they  represent- 
ed a  very  much  worse  state  of  affairs  than  actually  existed. 
Although  this  subordinate  official  on  several  occasions  went 
over  the  figure*!  submitted  by  the  plaintiff,  he  never  cor- 
rected the  items  which  he  had  placed  in  the  hands  of  the 
Governor  as  the  Government  *  s  side  of  the  question.    True,  the 
plaintiff  here,  where  Li  Hong  Mi  di3  noti,  had  ample  opportun- 
ity to  prove  to  His  Excellency  that  the  report  was  possibly 
wrong,  yot  there  always  existed  the  danger  that  the  inaccurate 
charges  wcu3d  be  employed  by  the  Governor  to  influence  the 
exercise  of  his  discretionary  authority.    Would  the  Privy 
Council  say  here:-  "An  Order....  cannot  stand  If  it  even  may 
have  been  based  on  a  ground  which  is  not  a  legitimate  one 
on  which  to  proceed  in  depriving  a  British  subject  of  his 
freedom  of  action?"    Are  partially  inaccurate  reports  by 
administrative  officials  grounds  on  which  to  deprive  any  one, 
indeed,  of  his  freedom  of  action?    The  Supreme  Court  of 
Trinidad  and  To  bag*  said  it  had  no  "jurisdiction  to  hear 
evidence  to  show  there  wero  inaccuracies"  and  Lord  Parmoor 
maintained  "it  was  no  part    of  the  duty  of  the  court  to  re- 
view the  discretion  exercised  by  the  Governor,  and  the  evi- 
dence directed  to  this  issue  was  irrelevant." 


Apparently,  therefore,   if  the  courts  adopt  the  rule 
that  they  will  not  hear  evidence  on  the  sufficiency  or  accuracy 
of  the  facts  presented  to  the  Governor,  nor  question  his  decision 
reached  ^fter  a  proper  hearing  on  such  procedure  as  the  legis- 
lature lays  down  ,  then  there  is  a  sphere  of  activity  of  these 
administrative  tribunals  within  which  tiie  operation  of  the  rule 
of  law  has  become  sterilised.    As  a  result,  whether  Mr.  de 
Verteuil  suffered  sn  unwarranted  injury  to  his  freedom  of  ac- 
tion or  not,   no  distortion  of  the  imagination  is  necessary  to 
see  where  he  may  have.    The  trial  judge  was  of  the  opinion  that 
he  had,  however  one  may  disagree  in  part  sith  his  reason  for 
thinkfipg  ??o«     On  t>e  other1  hand ,  no  imagination  whatever  is 
necessary  to  3ee  where,  assuming  the  specific  charges  against 
Li  Hone:  Mi  to  be  well  founded,  that  the  rule  of  law  applied  to 
admin  i  strp.t  ive  tribunals  actually  handed  a  guilty  man  his  free- 
dom within  the  colony  of  Hong  Kong.    No  doubt  such  a  result 
sometimes  occurs  in  an  ordinary  court,  but  the  Hong  Kong  case 
is  significant  as  evincing  the  fact  that  where  the  courts  have 
continued  in  a  traditional  field  of  review,  that  of  keeping 
the  executive  strictly  within  the  scope  of  legislative  authority, 
they  do  not  necessarily  secure  to  all  concerned  what  the  courts 
call   substantial  justice.    Hong  Kong  continued  to  be  menaned 
by  an  apparently  champ© rtous  individual  because  the  precise 
wording  of  an  ordinance  was  not  rigidly  adhered  to.    The  Judi- 
cial Committee  was  following  the  ruling  decision  of  the  House 
of  lords  on  this  matter  in  Local  government  Board  v.  Arlid ge, 
1915.^^     In  that  case  Lord  Moulfcon  said:  "Parliament  has  wisely 


(1)     (1915)    A, Co.  120 
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laid  down  certain  rules  to  be  observed  in  the  performance  of 
its  (i.e.   the  1.1*3.)  functions  in  these  matters  and  those 
rules  must  be  observed  because  they  are  imposed  by  statute, 
and   for  ,10  other  reason,   ~>nd  whether  they  ?ive  much  or  little 
Opportunity  for  what  I  may  eall  quasi- litti.-ri ous  procedure 
d  crouds  solely  on  what  Parliament  has  thought  right.  These 
rules  are  be,;ond  the  criticism  of  the  courts,  and  it  is  not 
their  business  to  ad d  or  to  tafce  away  from  them,  or  even  to 
discuss  whether  in  the  opinion  of  the  individual  members  of 
the  court  they  are  adequate  or  not.*1     In  view  of  the  possibi- 
lities which  the  II  Hon/?  71  case  suggests  it  is  not  unfair  to 
ask:  whether  the  courts  even  in  holding  administrative  agencies 
Ma  strict  comnllance  with  the  enactment  of  the  legislature 
will  not  sometimes  fin£  themselves  in  the  anemalous  nosition 
of  defeating  the  <?nde  of  justice,  or  the  undoubted  ourpose  of 
the  legislature.    In  this  field  of  judicial  review  then  it  can- 
not be  said  with  certainty  thet  the  courts  at  all  times  can 
hold  an  auminis  trt  ti  ve  tribunal  to  reacrin^,  in  its  filed .  a  fair 
and  proper  feels  ion  on  the    ierits  with  the  same  facility  with 
which  they  could  ensure  such  e  result  in  their  bwb  fie  Id ,  This 
defect  is  inherent  in  the  nature  of  a  judicial  review  as  devel- 
oped in  those  coi- ^unities  t La t  nroeeed  on  the  assumption  that 
Parliament  is  sovereign. 

Where  the  legislature  has  not  prescribed  the  necessary 
procedure  for  an  £.  Lri  nistrat  ive  age/.ey  in  its  finding  of  facts 
a  further  limitation  to  judicial  review  bee  oast:  apparent.  T';hen 
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the  courts  first  established  that  they  would  insist  as  a  con- 
dition precedent  to  the  validity  of  an  administrative  decision 
on  private  rights  that  a  hearing  be  granted  and  all  the  evidence 
be  disclosed,  unless  the  legislature  had  directed  otherwise, 
they  really  accomplish  this  not  by  wa,y  of  applying  the  rule 
of  la??  but  by  reading  such  a  requirement  into  the  pronouncement 
of  the  legislature.     In  Smith  V.   The  Queen, » J '  1878,  the  Judicial 
Committee  maintained  that  the  inquiry  of  the  land  Co  missioner 
in  £atherin£  material  for  his  report  to  the  Governor  must  be 
"conducted  according  to  the  requirements  of  substantial  justice." 
"These  requirements  are  well  Known  to  our  law,"  added  the  Board, 
and  cited  the  leading  case  of  U  pel  v.  Chi  Id ,   1822,  where  a 

statute  enabled  a  Bishop,  if  it  should  appear  to  his  satis fae- 
tioa,    "either  of  his  o*n  ^.nowled^e,     1  or  upon  proof  by  affidavit," 
that  the  occlesias tical  duties  of  a  benefice  were  ne-?ll gently 
performed,  to  require  the  vicar  to  nominate  a  etipenuery  curate, 
"loes  not  this",  ea id  lord  Lyndhurst  in  fc&at  case,  "import  in- 
quiry, and  a  judgment  as  the  result  of  the  t  inquiry?"    is  no 
inquiry  had  beer,  held  by  the  Bishop  hie  lordahip  said  that  the 
"meaning  and  spirit  of  the  Act  of  Parliament'1  had  net  been 
"properly  uursued".     Accordingly  in  Smith  V".  The  Queen,  fol- 
lowing Cf  pel  V.  Child  and  a  line  of  S&aglish  cases  that  contin- 
ued to  import  their  conception  of  "substantial  justice"  into 
the  interpretation  of  a  statute, <4)  Sir  Bobert  Collier  said. 


(1)  See  above  p.  1?6 

(2)  1852     2  C   and   J.   3xch.  E.  558. 
(5)  The  italics  are  our  own. 

f4)  See  especially  Co oper  v.  loard  of  sorks  tor  the    onds worth 
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"Their  lordships  are  of  the  opinion  that  the  Crown  failed  to 
establish  that  there  was.  such  a  hearing  in  this  ease  as  would 
enfeble  the  Crown  to  assert  that  it  was  "proved  to  the  satisfac- 
tion of  the  Commissioner"  within  the  meaning  of  the  -Act,  .   •  • 
consequently  the  Governor  had  no  jurisdiction  -co  issue  the 
proclamation  of  forfeiture." 

»    3ut  further  than  implying  from  the  legislative  expression 
the  taci  t  incorporation  of  the  practical  maxims  of  due  notice, 
a  fair  opportunity  to  be  heard,  and  full  disclosure  of  cdverse 
evidence,   the  courts  have  not  gone.     To  read  into  the  statute  a 
whole  coda  of  nroeedure  for  the  gathering  and  weighing  of  facts 
would  be  too  bold  a  step  for  them  to  taice  and  at  i;hex  same  time 
tow  to  the  d  oc trine  ox  the  supremacy  of  Parli.-iment.     After  all, 
as  Mr.   Justice  Holmes  remarked  ia  Missouri,  L*nsao  and  Texas  Ry 
Co.  v.  May ,   1904,         "It  must  be  remembered  that  legislatures 
are  ultimate  guardians  of  ike  liberties  find  welfare  of  the  peorle 
in  r4uite  as  great  a  degree  as  the  courts.  '     The  Judicial  Com- 
mittee, therefore,  in  gmi th  V.  The  ^ueen  was  careful  to  state 
that  they  did  not  desire  to  be  understood  as  laying  it  do^'n  that 
the  Commissioner,   in  conducting  such  an  inquiry  is  hound  by 
technical  rules  relating  to  the  admission  of  evidence,  or  by  any 
form  of  procedure,  provided  ti  e  inquiry  is  conducted  according 
to  the  requirements  of  substantial  justice."     This  has  been  the 
attitude  of  the  courts  to  date.     They  will  imply  the  necessity 
of  a     hearing,  but  triikl  not  presume  to  say  how  it  shall  be  con- 


District     (1863)     14  C.B.     (It.  r.  }  180 
(1)     194     U.   3.     267,  270. 
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ducted.    As  Lord  Parmoor  said  in  de  Verteu.il  v .  Knaggs,  1918; 
"The  particular  form  of  inquiry  must  depend  on  the  conditions 
under  which  the  discretion  is  exercised  in  any  particular 
case,  arid  no  general  rule  applicable  to  all  conditions  can 
be  formulated....    The  Governor  was  not  called  upon  to  give 
a  decision  on  an  appeal  between  parties,  and  it  is  not  sug- 
gested that  he  holds  the  position  of  a  judge  or  that  appellant 
is  entitled  to  insist  on  the  fo  an  used  in  ordinary  procedure. 
It  would  not  be  possible  to  follow  such  procedure,   since  the 
Governor  has  no  power  to  examine  witnesses  or  to  sd  minister 
an  oath." 


ifchat  may  happen  in  administrative  tribunals  when  the 
courts  do  not  review  tho  procedure  or  sufficiency  of  evidence 
is  suggested  by  the  recent  case  of  Wilson  v.  Escuimalt  and 
ggnalao  Hy.  Co.,  19££,        in  the  Judicial  Committee  on  appeal 
from  British  Columbia.    A  statute  of  the  Prolines  enacted 
that  "upon  application  being  ms.de  to  the  Lieutenant-Governor 
in  Co^incil....  showing  that  any  settler  occupied  or  improved 
land  within  said  railway  belt...  with  a  bona  f  id  a  intention 
of  living  on  said  land,   accompanied  by  reasonable  proof  of 
such  occupation  or  improvement  and  intention,  a  Crown  grant 
of  the  fee  simple  in  such  land  shall  be  issued  to  him... 
free  of  charge,  etc."    There  was  no  provision  for  compensa- 
tion to  the  railway.    Wilson,  the  executor  of  the  estate  of 
one  Ganner,  an  alleged  erstwhile  "squatter"  on  the  land  to 
which  the  statute  had  reference,  filed  an  application  fur  a 
deed  along  with  some  180  other  persons(2).    A  list  of  these 

(1)     (l?22j  A.C.  £02. 

(2      See  the  trial  court  and  Court  of  Appeal  decisions  in 
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applications  was  sent  to  the  Hallway  with  a  description  of 
the  land  applied  for  in  each  case  "as  nearly  $a  correct  as 
it  was  possible  to  obtain  from  the  applicants,"  so  the  gov- 
ernment wrote.    The  Railway  a stod  to  be  allowed  to  see  and 
copy  the  declarations  supporting  these  claims.    This  was  re- 
fused.    About  a  year  after  it  bad  received  the  list  of  ap- 
plicants the  Railway  was  given  a  seven  day  notice  of  a  hear- 
ing before  the  Governor  in  Council  of  the  Wilson  application. 
Copies  of  the  declarations  were  forwarded  at  the  same  tints. 
The  attorney  for  the  Railway  applied  for  an  adjournment  for 
two  weeks,  presenting  very  reasonable  grounds  why  it  would 
be  impossible  to  oropare  his  ease  in  time  for  the  hearing. 


The  trial  <1udge  said  it  was  a  physical  impossibility  for 
anv  one  to  do  so.    Sever th  eless  the  Provincial  Secretary 
told  the  Railroad's  attorney  to  make  his  application  for 
postponement  to  the  Executive  at  the  hearing.    This  was 
done,  and  a  postponement  was  refused.    The  trial  judge 
said:  "in  view  of  the  fact  that  no  witnesses  were  present 
in  support  of  the  application  and  so  no  one  was  going  to  be 
seriously    inconvenienced  it  is  diifieuit  to  see  any  raason 
for  refusing  such  a  reasonable  request."    The  evidence  in 
support  of  the  Wilson  claim  as  to  occupation  with  a  bona 
fide  intention  of  living  thereon  consisted  of  a  number  of 
solemn  declarations  taken  before  a  notary  public.    At  the 
hearing  the  Railroad1 s  attorney  asked  that  the  declarants 
be  produced  before  the  Council  and  sworn.    But  this  was  re- 
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fused.    He  pointed  out  to  the  Council  that  the  Act  provided 
no  means  whereby  he  could,  subpoena  thorn;  that  the  Council 
alone  could  require  their  presence  and  give  him  full  opportun- 
ity of  cross-examination.    The  hearing  over,  a  Crown  grant 
was  issued  to  Wilson. 

The  trial  court  gave  judgment  for  the  Railroad  on 
the  ground  that  there  had  not  been  a  proper  hearing.  This 
was  affirmed  in  tne  Court  of  Appeal  oi  the  Province  on  a 
division  oi  xour  to  one,  and  the  additional  ground  assigned 
by  tne  majority  was  that  there  was  not  "reasonable  proof" 
within  the  meaning  oi  the  kct ,    She  Chief  Justice  af^er  exam- 
ining tno  seven  declarations  in  support  of  the  claim  said; 
"The  only  declarant  who  professes  to  speak  from  personal 
knowl  edge  of  the  locus  in  quo  is  US? .  H.  Gamier,   ron  of  the 
deceased.    He.  alleges  a  distinct  recollection  of  his  father 
■taking  up' this  land  and  having  ....  done  work  'slashing 
and  piling  brush  preparatory  to  clearing.'     Not  a  single  one 
of  the  c eel a rants  venture  to  Bay  that  Joseph  Ganner  ever 
resided  upon  the  land.    It  is,  therefore,  to  my  mind  quite 
clear  that  there  is  no  legal  evidence  that  Ganner  occupied 
tho  land  within  the  meaning  of  the  Act.    But  this  lack  of 
proof  of  occupancy  does  not  necessarily  defeat  the  appellant's 
case.     It  is  sufficient  for  their  purpose  to  show  that  Ganner 
improved  the  land  with  a  bona  fide  intention  of  living  on  it. 
Tho  only  evidence  on  this  point  is  that  of  the  son  and  daugh- 
ter.   That  of  the  daughter  amounts  to  nothing.    That  of  the 


son  consists  of  the  above-jjisnt  ioned  slashing  and  piling  of 
brush  preparatory  to  clearing,  and  which  for  aught  we  are 
^old  may  have  been  of  the  most  trifling  character...    He  was 
either  not  possessed  of,   or  has  withheld  the  facts  in  respect 
of  the  alleged  improveraei  t s.    Hot  a  single  person  has  said 
that  he  or  she  saw  the  alleged  cabin.    Sot  one  of  the  declar- 
ants have  named  a  sing-he  item  of  real  improvement  made  upon 
tho  &and .     There  is  therefore  nothing  from  v»nieh  tbe  inference 
may  he  drawn  of  a  bona  fide  intention  on  Gamier1  s  -xirt  to  live 
on  the  lsnd.H 

WilP-^n  appealed  to  the  King  and  the  British  Columbia 
decision  w»s  reversed.    Mr.  Justice  Duff,  of  the  Supreme  Court 
of  .Ce.ns.da,  delivering  the  opinion  in  and  for  the  Judicial 
Committee  said  that  !,the  reasons  of  the  learned  Chief  Justice 
were  cogent  reasons  in  support  of  the  conclusion  that  the 
allegations  of  the  appellant's  petition  were  not  supported  by 
complete  evidence;  but  their  Lordships  do  not  think  this,  if 
established  to  the  satisfaction  ot  the  Court  of  Appeal,  was 
necessarily  conclusive  in  favour  of  the  respondent  company. 
Whether  or  not  the  proof  advanced  was  'reasonable  proof1  was 
a  question  of  fact,  ior  the  designated  tribunal,  and  the 
decision  by  the  Lieutenant-Governor  in  Council  in  the  affirm- 
ative could  not  be  questioned  in  any  court  so  long,  at  all 
events,*  as  it  was  not  demunstrated  that  there  was  no  'proof 1 
before  him  which,  acting  judicially,  he  could  regard  as  reas- 
onable sufficient....    Their  Lordships  think  the  Lieutenant- 
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Governor  In  Council  was  net  bound  by  the  technical  rules  of 
British  Columbia  law  touching  the  reception  of  hearsay  evidence, 
and  they  think  there  was  nothing  necessarily  imeompatibl  0  with 
the  judicial  character  of  the  inquiry  in  the  fact  that  such 
evidence  was  received....    While  appreciating  fcoth  the  rele- 
vance and  the  force  of  the  comments  made  upon  this  evidence  in 
the  Court  below,   their  lordships  are  constrained  to  think  that 
there  was  some  evidence  in  support  of  the  application,  and  that 
there  is  no  sd  equate  reason  for  hoi  dine-  that  this  evidence 
misfit  not  be  properly  considered  to  be  reasonably  convincing," 

The  Beard  also  refused  to  entertain  any  objections  to 
the  cotrre  taken  in  lie  conduct  cf  t%|  near  I  hey  held  that 

the  ItattfOaJ  had  the  fullest  opportunity  to  persuade  the  Gov- 
ernor that  the  declarations  did  not  constitute  "reasonable 
proof."     "The  procedure  followed  must  be  presumed,"  they  said, 
"in  the  absence  of  some  conclusive  reason  to  the  contrary,  to 
have  been  adopted  in  the  exercise  cf  his  discretion  under  the 
statute  as  a  proper  mode  of  discharging  the  duty  entrusted  to 
him.    Eis  decisions  taken  in  the  exercise  of  that  discretion 
are,   in  their  Lordships'   opinion,  final  and  not  reviewable  in 
legal  proceedings." 

Mr.  Justice  Duff  said  further,  "their  Lordships  consider 
that  tne  function  of  the  Lieutenant-Governor  in  Council  in  de- 
ciding upon  such  questions  is  .judicial  in  the  sense  that  he 
must,   to  adopt  the  language  of  Lord  Moujton  in  Arlidge'  s  Case, 
Iblo,^-^   'preserve  a  judicial  temper'  and  perform  his  duties 


(1)     (1915)  A.C.  1£Q,  150. 
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*  conscientiously  with  a  proper  feeling  of  responsibility1  in 
view  of  the  fact  that  Eerio-us  property  rights  are  at  stake. 11 
To  adopt  the  language  of  Lore!  Shaw  in  the  case  referred  to,  he 
must  "act  honestly  and  by  honest  means,"  which  terms  appealed 
to  his  Lordship  as  being  Isbs  vacuous  than  any  attempt  to  para- 
phrase the  expression  "natural  justice,"    To  adopt  Lord  Hal- 
dans'  s  words,  he  "must  act  judicially"  and  "without  bias".  Or 
Lord  Lore  burn's  words  in  Boq.rd  of  Education  v.  Bice,  S;ttl,-f** 
he  "must  set  in  good  faith  and  fairly  listen  to  both  sides, 
for  that  is  a  duty  lying  upon  everyone  #10  decides  anything." 

But  are  ttese  precepts  any  guarantee  of  the  efficiency 
of  an  administrative  tribunal  when  roaming  far-reaching  deci- 
sions that  affect  private  property  and   individual  freedom? 
In  a  senso  taey  are  a  confession  of  impotence  on  the  part  of 
the  Courts,    jiow  far  would  they  help  in  a  situation  that  is 
easily  sug;  osted  by  the  de  Verteuil  and  Wilson  cases?  Some 
actual  decisions  would  seem  to  take  away  all  force  from  their 
meaning  and  all  their  value  as  precepts.     Why  have  they  been 
enunciated?    Lord  Lore  burn  says  because  the  duty  to  adhere  to 
them  lie*?  on  anyone  who  decides  anything.     It  is  respectfully 
submitted  that  that  is  not  the  proper  mode  of  approaching  the 
problem.     The  function  of  a  Court  in  any  part  of  His  Majesty's 
dominions  in  applying  a  statute  to  any  situation  ttiat  arises 
under  it,    is  to  seek  the  normal,   current  meaning  of  the  words 
and  phrases  written  by  the  legislature.    To  embark  on  any  ex- 
cursion to  explore  the  legislative  intent  is  not  only  futile 
but  an  unwarranted  judicial  enterprise,    .is  Lord  .^oulton  said 


(1)     (1901)     A.C.  588. 


1 5  0 


in  the  Arlidge  Case:     "These  rules  are  beyond  the  criticism 
of  the  Courts,  and  it  is  not  their  business  to  add  to  or  to 
take  a*ay  from  them,  or  even  to  discuss  whether  in  the  opinion 
of  the  individual  members  of  the  Court  they  are  adequate  or 
not."    Mo  court  was  ever  intended  to  be  the  keeper  of  the 
Parliamentary  conscience. 

As  much  has  in  iact  been  held  by  the  Judicial  Committee. 
A  mining  Act  of  1874  in  Hew  South  Wales  once  conferred  upon 
the  Governor  power  to  suspend  a  pastoral  lease  so  far  as  should 
be  necessary  for  certain  defined  purposes  which  concerned  the 
safety  and  welfare  of  the  public  in  the  newly  proclaimed  gold 
fields.     There  was  no  provision  in  the  statute  where  in  the 
case  of  suspension  the  injury  to  the  lessee  was  out  of  all 
proportion  to  the  compensation  stipulated.     This  worried  the 
Supreme  Court  of  the  Colony,  so  in  order  to  prevent  injustice 
to  individuals  they  proceeded  to  construe  the  statute  so  that 
its  effect  would  be  otherwise.     But  the  Judicial  Committee  re- 
versed their  decision  in  Cook  V.  iticke  tson,  -  |l  1901,  saying; 
"of  tne  necessity  of  intervention  in  any  particular  ease,  the 
Governor,  acting  on  the  advice  of  his  responsible  Ministers, 

is  and  must  be  the  sole  judge  The  words  of  3.  13  are  plain 

and  unambiguous,  and  their  Lordships  are  of  the  opinion  that 
they  must  receive  t  eir  ordinary  meaning,  and  have  full  effect 
given  to  them,  even  though  the  result  may  be  that  now  and  then 
a  grievous  hardship  may  be  inflicted  on  an  individual  for  whom 


(1)     (1901)     A.C.  t>88 
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no  adequate  compensation  is  provided  in  the  Act."    Thus  when 
pushed  to  the  logical  limit  the  Court  retires  into  its 
tortoise  shell  of  indifference  to  the  justice  of  legislative 
enactments. 

Why  then  should  they  indulge  in  construing  the  Acts  of 
Parliament  as  setting  up  these  high  sounding  precepts?  The 
only  way  they  can  be  applied  to  an  administrative  tribunal  is 
to  make  further  deductions  in  the  nature  of  certain  rules  of 
thumb,  such  as,  due  notice,  a  fair  opportunity  for  all  parties 
to  be  heard  on  their  own  behalf  and  to  attach  evidence  against 
them,  etc.     Sb#0  a  court  is  actually  asked  to  pass  on  what  is 
due  notiee  and  a  fair  hearing,  it  makes  the  compendious 
announcement  that  this  interpretation  has  been  left  by  the 
legislature  to  the  administrative  tribunal  to  be  decided  at 
its  discretion.     If,  as  a  result,  the  court  intimates,  the 
Governor's  discretion  covers  a  multitude  of  sins,  then  that 
is  the  fault  of  the  legislature  and  not  the  courts.     And  thus 
the  court  beats  tie  devil  about  the  bush  until  it  is  back  to 
where  it  started  with  the  legislative    irections  to  an  ad- 
ministrative tribunal  in  its  assigned  task. 

Whence  "id  this  talk  of  "natural  justice"  creep  into 
the  language  of  the  courts  in  these  eases  we  have  been  re- 
viewing?   As  we  have  seen  Smith  V.  The  Queen  1878,  referred 
to  Cap el  v.  Child,  183£,  and  this  is  apparently  the  fountain- 
of  the  modern  cases  on  so  called  administrative  law. 
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It  will  be  remembered  in  that  case  the  legislature  had  duly 
enacted  that  "whenever  it  shall  appear  to  the  satisfaction 
of  any  bishdp,  either  of  his  own  knowledge,  or  upon  proof  by 

affidavit  laid  before  him,  that    by  the  negligence  of 

the  spiritual  person  holding  the  same  (i.e.  benefice),  the 
eeelesiasticle  duties  of  such  benefice  are  inadequately  per- 
formed;- such  bishop  may,  by  writing  under  his  hand,  require 
the  spiritual  person  holding  such  benefice  to  nominate  to  him 

a  fit  person  or  persons  ..;  specifying  therein  the  ground 

of  such  proceedings."     The  requisition  of  the  Bishop  to  the 
plaintiff  read:  "Whereas  it  appears  to  us,  of  our  own  knowledge, 
that  tne  ecclesiastical  duties  of  the  said  vicarage  are  in- 
adequately performed,  by  reason  of  your  negligence,  we  60, 
etc."    The  court  gave  judgment  for  the  plaintiff  mainly  on 
the  ground  that  he  had  had  no  hearing.     After  quoting  the 
statute,  Lord  Jyndhurst,   0.  B.t  asked .-"Does  not  this  import 
an  inquiry?"  -  in  the  face  of  the  words  of  the  Act;  "of  his 
own  knowledge."    Then  referring  to  the  requisition  he  said: 
"It  is  in  form  a  judment;  it  is  in  effect  and  consequence  a 
judgment.     It  appears  to  me,   therefore,   considering  the  prin- 
ciples of  justice,  that  this  construction  of  the  Act  could 
hardly  be  more  neeessary,   if  it  had  been  absolutely  required 
by  the  language  of  the  Act  that  a  previous  summons  should  be 
issued."     Bayley,  B.,  also  asked,  "is  it  not  a  common  principle 
in  every  case  which  has  in  itself  the  character  of  a  judicial 
proceeding,  that  the  party  against  whom  the  judgment  is  to 
operate  should  have  an  opportunity  of  being  heard?     In  our 
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Courts  of  Law,  you  cannot  obtain  a  judgment  against  a  party, 
without  entering  an  appearance  forhim.'1    It  is  to  be  hoped 
that  the  idea  of  imposing  court  methods  on  an  administrative 
tribunal  which  these  judges  started  rolling  has  been  effective- 
ly stopped  by  Lord  Shaw* s  remark  in  the  Arlidge  Case;  "the 
assumption  that  the  methods  of  natural  justice  are  ex  necessi- 
tate those  of  Courts  of  Justice  is  wholly  unfounded."     Is  it 
not  abundantly  obvious  from  the  language  of  Capel  v.  Child  that 
the  Court  transgressed  the  scope  of  judicial  review  and  delib- 
erately "guessed",  to  use  the  words  of  Viscount  Haitians  in  the 
same  Arlidge  Case,  "at  the  meaning  of  the  Act  of  Parliament?" 
Capel  v.  Child  may  be  supported,  however,   on  a  legitimate 
function  of  judicial  review.     The  Act  requires  the  Bishop  to 
specify  in  his  requisition  the  ground  for  his  proceedings,  and 
all  h8  stated  in  his  requisition  was  a  general  allegation  of 
negligence  in  the  incumbent.     Such  Acts  of  Parliament  may  be 
construed  strictly  and  so  as  Bayley,  B.,   said,   "the  Bishop  is 
not  to  generalize  the  grounds  of  negligence,  but  he  is  called 
upon  to  s<  ecify  distinctly  the  nature  of  the  negligence,  in 
order  that  tne  other  party  may  have  the  means  of  giving  a 
specific  answer." 

Only  one  precedent  was  cited  in  Capel  v.  Child,  namely 
the  case  of  The  King  v.  Benn  and  Church,  1795^^  This  was  on 
the  point  of  an  opportunity  of  being  heard.     Before  Lord  Kenyont 


(1)     6  Term.  Rep.  Durnford  and  iSast  196 
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Ch.  J.,  in  the  King's  Bench,  there  vvas  argued  a  rule  for  a 
mandamus  to  the  defendants,  Vvho  were  justices  of  the  peace, 
to  grant  writs  of  distress,  which  were  in  the  nature  of  an 
execution,  to  levy  several  sums  of  money  on  different  persons 
who  had  refused  to  pay  a  poor  rate.     The  answer  given  to  the 
application  was  that  there  should  have  been  a  previous  summons 
by  the  magistrates  to  the  respective  rate  payers  in  order  that 
they  might  have  an  opportunity  of  showing  a  sufficient  reason 
why  a  warrant  of  distress  should  not  be  issued.     In  this  answer 
Lord  ?"enyon  concurred,  saying,  "it  is  an  invariable  maxim  in 
our  law  that  no  man  shall  be  punished  before  he  has  had  an 
opportunity  of  being  heard."    The  rule  was  discharged,  although 
counsel  pointed  out  *hat  if  any  cause  should  be  shown  why  such 
a  warrant  should  not  issue  it  might  be  returned  on  the  writ. 
The  force  oi  his  Lordship's  maxim  in  its  applicability  to 
this  case  is  somewhat  abated  by  observing  that  it  is  hardly  a 
punishment  to  a  man  to  pay  a  rate  he  owes  and  refuses  to  pay. 
However,  this  dictum  is  the  source  of  the  language  in  the 
cases  we  have  been  reviewing. 

It  is  very  interesting  to  observe  after  surveying  the 
modern  cases,  how  the  courts  in  the  eighteenth  century  in 
wrestling  with  judicial  review  of  administrative  action  under 
the  statute  dealing  with  the  collection  and  application  of 
the  Poor's  Rate,   first  took  the  correct  method   of  ap  roach 
to  this  question,  and  then  coon  found  themselves  supporting 
a  false  doctrine  which  spranft,  from  Lord  Kenyan's  dictum. 
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The  statute^  to  be  construed  by  the  courts  read:  "It  shall 
be  lawful  ....  tor  the  church  wardens  and  overseers  by- 
warrant  from  two  Justices  of  Peace,  to  levy  the  said  sums  of 
money  ....  of  every  one  that  shall  refuse  to  contribute  ac- 
cording as  they  shall  be  assessed,  by  distress  and  sale  of 
the  offenders  goods,  etc."    The  first  case  which  construed 
this  statute,  we  submit,  did  so  correctly.    This  was  The 
Parish  of  St.  Luke  v.  The  Justices  of  Uiddiesex,  1745,  in  the 
King's  Bench/ 2)     and  it  involved  a  rule  to  show  cause  why  the 
court  should  not  grant  a  mandamus  to  the  Justices  of  peace, 
commanding  them  to  issue  a  warrant  of  distress  without  first 
summoning  and  hearing  the  parties  who  had  refused  to  pay.  It 
was  strongly  argued  that  it  had  always  been  the  custom  to 
have  such  a  hearing.     But  the  rule  was  made  absolute.     Lee,  G. 
J.  said:    "a  writ  of  mandamus  will  not  give  the  justices  any 
power  they  had  not  before,  and  therefore  it  is  to  be  consider- 
ed what  power  the  statute  43  Sliz.  C.£,  S.  4  gives  thera;  and 
in  that  there  is  no  direction  that  the  party  shall  be  summoned 
to  show  cause."    Foster,   J.,  placed  his  concurrence  in  allow- 
ing the  mandamus  on  the  ground  that  the  duty  of  the  Justices 
to  grant  a  warrant  was  purely  ministerial. 

(1)     43  Elis.  C.  2,  S.  4    "It  shall  be  lawful,  as  well  for 

the  present  as  subsequent  church  wardens  and  overseers 
or  any  of  them,  by  warrant  from  two  justices  of  the 
peace  to  levy  the  said  sums  of  money,  and  all  arrear- 
ages, of  everyone  that  shall  refuse  to  contribute 
according  as  they  shall  be  assessed,  by  distress  and 
sale  of  the  offender's  goods,  rendering  to  the  parties 
the  overplus;  and  it  shall  be  lawful  lor  any  such  two 
justices  of  tbe  peace  to  commit  him  or  them  to  the 
common  gaol  of  the  county,  there  to  remain  without 
bail  or  mainprize,  until  payment  of  the  said  sum, 
arrearages,  and  stock." 

(  l)     1     Const' s  BOtt    £43,  pi.  i.6b ;     1  »>ilson  133 


164 


Just  fifty  years  later  a  rule  for  a  similar  mandamus, 

as  we  have  seen,  was  argued  before  Lord  Keayon  in  The  King  v. 

Benn  and  Church,  1795,  and  Lee's,  C.  J.  decisions  was  cited 

as  controlling  in  the  matter.    Lord  Kenyon,  however,  refused  to 

accept  it  and,  without  referring  to  the  statute  or  to  its 

portent,  be  discharged  the  rule  on  the  strength  of  the  maxim 

already  quoted.    Compare  his  Lordship's  attitude  in  this  case 

( 1 ) 

with  that  in  Beg  v.  ftiewcombe,  17S1.     '     There  a  statute  re- 
ouirsd  the  overseers  to  give  public  notice  in  the  church  on 
the  "next  Sunday"  of  every  rate  for  the  relief  of  the  poor 
allowed  by  the  Justices  of  the  Peace. ^    ft o  rate  was  to  be 
valid  unless  this  was  done.    A  certain  rate  was  attacked  in 
the  Zing's  Bench  on  the  ground  that  notice  had  been  published 
on  the  third  and  not  the  first  Sunday.     Counsel  had  argued  that 
the  object  of  the  Act  was  to  secure  notoriety  for  the  rate  in 
order  to  prevent  secret  levies, but  his  Lordship  held; 


(lj     1  Const' s  Bott  263  pi.  £40;  4  Term.  Eep.  366. 

(2)  17  Geo.  IX,   C.  3,   3.  1. 

(3)  The  passing  of  17  Geo.  II,  C.  3  to  remedy  abuses  which  had 

grown  up  in  the  administration  of  tne  poor's  rate  well 
illustrates  the  main  point  of  our  argument.     If  it  is 
brought  Lome  to  the  legislature  that  the  existing  pro- 
cedure does  not  secure  satisfaction  to  all  concerned, 
remedial  steps  will  be  taken.     The  prior  safeguards 
wnich  had  proved  inadequate  will  be  found  in  43  Eliz. 
C.  2,  S.  6:  "Provided  always,  that  if  any  person  or 
persons  shall  find  themselves  grieved  with  any  soss  or 
tax,  or  other  act  done  by  the  said  church  wardens,  and 
other  persons,  or  by  the  said  Justices  of  the  Peace; 
at  these  general  quarter  sessions,  or  the  greater 
number  of  them,  to  take  such  order  therein,  as  to  them 
shall  be  thought  convenient;  and  the  same  to  conclude 
and  bind  all  the  said  parties." 
17  Geo.  II,  C.  3  also  provided  (3.2)  that  on  payment  of 
a  shilling  anyone  could  inspect  the  rates,  and  secure 
a  copy  of  twenty-four  names  for  sixpence;  (S.3)  that 
an  overseer  who  refused  to  permit  inspection  should 
forfeit  £20. 
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"The  Act  of  Parliament  requires  a  particular  step  to  be  taken 
before  the  rate  can  be  valid  •••  that  direction  was  not  pur- 
sued in  tfais  ease,  and  consequently  the  rate  itself  is  in- 
valid."   Two  years  after  Hex  v.  Benn  and  Church  Lord  Kenyan 
was  called  upon  to  decide  in  Harper  v.  OarrW  1797,  env Giving 
the  application  of  a  statute,  whether  a  Justice  of  the  peace, 
in  issuing  a  warrant  of  distress,  acted  in  a  ministerial  or 
in  a  judicial  capacity.    Rex  v.  Benn  and  Church  had  required 
the  Justice  of  the  Perce  to  hold  a  hearing  before  issuing  a 
warrant  but  had  not  put  it  on  the  ground  that  it  was  because 
he  was  a eting  judicially.    Bow,  hew  ever,  the  court,  having 
taken  that  step,  as  ft  result  of  spurious  interpretation  of  the 
statute,  was  forced  to  hold  that  the  Justice     id  act  in  a 
judicial  caoacity.     The  court,   pushed  to  this  extremity,  turned 
back  to  the  statute  for  the  first  time  to  justify  their  decis- 
ion.   They  said:  "Cases  now  referred  to  show  that  the  justices 
do  not  act  ministerially.     Besides  the  statute  43  .Biiiz.  C.  £ 
requires  a  warrant  signed  by  two  Justices  to  enable  them  to 
levy  the  money  due,  which  would  have  been  unnecessary  if  the 
Justices  were  not  to  exercise  a  discretion  whether  they  should 
grant  or  refuse  the  warrant;  that  circumstance,  I  think,  shows 
that  the  legislature  did  not  intend  that  a  warrant  should  be 
granted  as  a  matter  of  course,  but  that  the  Justices  should 
first  inquire  into  the  merits  of  the  ease." 


(1)     (1797)     1  Const* s  Bott     267,  pi.  £43;  7  Term.  Hep.  £70 
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Thus  was  the  sound  beginning  of  Lee,  C.J.,   in  the  case 
°^  The  Justices  of  Middlesex  perverted  into  the  falsa  and 
futile  doctrine  that  was  taken  up  by  Capel  v.  Child  and  trans- 
mitted down  to  our  modern  cases  in  judicial  review  of  adminis- 
trative action. 

It  is  submitted,  in  conclusion,  that  the  courts  by  their 
review  of  the  work  of  that  administrative  tribunal  considered 
herain,  retarded  its  healthy  development  as  an  arbiter 

of  private  rights.     If  they  had  not  made  it  appear  that  they 
were  holding  such  tribunals  up  to  a  certain  due  process  which 
they  themselves  had  developed  in  and  for  their  particular  work, 
it  v-ould  nave  seon  been  realized  that  the  legislature  had 
created  an  authority  in  the  land  that  sometimes  gave  little 
weight  to  interests  which  would  otherwise  be  protected,  either 
by  the  procedure  of  the  courts,   or  by,  at  least,  the  dolivera- 
tion  of  a  Parliament.     The  Governor  in  Council  would  have 
developed  methods  of  procedure  and  deliberation  himself  which 
by  trial  and  error  would  have  finally  received  the  sanction 
of  popular  acceptance,  or  failing  that,  the  legislature  would 
have  effected  as  much  under  pressure  from  the  electorate. 
As  the  Judicial  Committee  have  themselves  in  another  but  sim- 
ilar connsction  said:  "If  these  powers  be  abused,  or  be  found 
to  be  in  their  exercise  hurtful,  the  legislature  which  con- 
ferred them  can  withdraw  or    restrict  them,  or  subject  their 
exercise  to  control.    "  W  If,  as  Lord  Holt  remarked  in  1700, 

(1)     Canadian  Pacific  Railway  v.  Toronto  (1911)  A.  C.  461, 
470  dealing  with  orders  of  the  Railway  Board  of 
Canada. 
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"an  Act  of  Parliament  can  do  no  wrong,  though  it  may  do 
several  things  that  look  pretty  odd,"^1)     it  is  for  Parliament 
and  not  the  courts  to  see  that  no  injury  results  whdra  no 
injury  was  intended.     As  matters  stand  on  the  authority  of 
the  decisions^ the  courts  are  aiding  and  abetting  the  Governor 
in  making  at  times  a  stalking-horse  of  his  discretion. 


(1)     City  of  London  H.  Wood     1£  Mod.  669,  667,  (1700). 
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